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INTRODUCTION. 



The term caste was originally applied by Portuguese 
settlers in Western India to certain native races or tribes of 
men who followed particular occupations or had a particular 
social status which their birth or lineage assigned to them. 
In its juridical sense, it now denotes^any weU-defined 
native community, class or section of a community, which 
is governed for certain internal purposes by its own regu- 
lations or rules, whether such community, class or section 
be Hindoo, Mahomedan or of any other creed. The Hindoo 
community, however, as constituting the largest portion of 
Indian society, has so vast a multitude of such auto- 
nomous rules for the governance of the several sections 
into which it is divided as to overshadow in legal importance 
similar provisions relating to all the other communities 
or sections of communities put together. Hence, from 
the very nature of the case, the largest class of cases 
affecting the internal economy of castes which come in- 
cidentally before courts of law for decision are cases relat- 
ing to Hindoo castes ; and they are treated by those tribu- 
nals in close connection with that branch of law which 
concerns their jurisdiction and civil powers rather than as 
a substantive part of Hindoo law proper. Viewed in 
this light, the subject-matter of this little com^jpktion will 
be found to be almost exclusively one of adjective law, and 
in the Indian Codes it has its well-recognized place in the 
law of Procedure, or, to be more accurate, the law of 
Jurisdiction. 
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• 

In accordance with a fiindamental postulate of that 
law, no civil Court can try a suit which is not of *a civil 
nature.' It is also a necessary corollary of that postulate, 
no less than of the legislative idea, that the caste being a 
self-governing organization for discharging certain mixed 
functioijs which are partly civil and partly religious or 
sumptuary, no member of it can maintain a suit in which 
a ' cas^2-question,' in the sense above indicated, is the 
principal issue for enquiry, though there may also be 
subsidiary issues savoruig purely of a civil* character. 
The test applied in such suits is whether the courts, by 
taking cognizance of the matter in dispute, would or would 
not, in each instance, be interfering- with, the autonomy of 
the caste ; and the task of ascertaining what is or is not a 
* caste-question ' has often been one of great difficulty. 
That difficulty has, however, been happily met in an ap- 
preciable degree by a series of decisions which go to fix 
the principles and to expound the reasons lying at the 
root of the enquiry ; and an attempt is made in the 
following chapters to tie together in a connected thread 
most of the principal decisions bearing on the subject. 
It being the first attempt, so far as .the writer is aware, 
of its kind, numerous defects and discrepancies must 
creep in ; but if the work will, notwithstanding such 
.shortcomings, be found to lead generally towards a 
correct appreciation of the principles on which .the deci- 
sions are collectively based, he will feel his labours amply 
rewarded. 

D. F. MULLA. 

23, Church Gate Street^ 
- Bombay. 



CHAPTER I. 



CxsTfe .A2Ji> Caste Qfestioj^s. 



A,— Definition of Caste. 

« 

Castes are recognized in law as corporations with 
^civil rights, and an autonomy suitable to the purposes 
of their existence [Pragji v. Govind, (1887)* 11 Bom., 
534], This opens a vista of inquiry, circumscribed but 
by no ^ means unimportant, into the nature, of those 
rights, the extent of the autonomy, and the limitations 
and reservations subject to which those rights are to 
Jbe Exercised. Before entering on that inquiry, it 
becomes necessary to ascertain the attributes of the 
term Caste as used in legal phraseology. "In its 
primary sense, the expression Caste nieans a race of 
men, the descendants from one common progenitor, who 
have preserved themselves distinct from every other 
race ; o£ these races, among Hindoos, there were origin- 
ally four. The word Caste is now not only applied 
to the various mixed tribes which have sprung from 
marriage between the original tribes, but also to 
bodies of men carrying on the same trade and profes- 
sion, who, in some cases, the descendants from a 



2 CASTE AND CASTE QUESTIONS. 

common ancestor, are, in others, bound together by a 
community o£ occupation only, but are not all of the 
same descent. In a still wider sense, the term is ap- 
plied to men entertaining the same religious belief, 
and to any religious sect which professes to be governed 
by traditional ryles peculiar to itself. We thus find in 
the later Hindoo books, the Chinese, Parsees, Maho- 
medans and Christians, included as castes under the 
designation yaman {see Steele's Laws and Customs of 
Hindoo Caste, p. 124) ; and we also find Mahomedans 
and Parsees bringing actions on account of expulsion 
from Caste \Bhiwa v. Vitta Ram^ (1857) 4 Bom. 
S. p. A. Reps., 118, at p. 123]."* The above is not 
a definition of Caste, but a mere description, and as a 
description too, it is too wide and inadequate. The nearest 
we have approaching the definition of Caste is in the 
judgment of Sargent, C J., m Abdul Kadir v. Dharma^ 
(1896) 20 Bom., 190. That was a case under Bombay 
Regulation II of 1827, section 21, and in considering 
the question whether the expression Caste as used in 
that Enactment applied to Mahomedans, the learned 
Dhief Justice observed that 'Caste' comprised "any 
well-defined native community governed for certain 



* 111 the above case it was held that a claim to mdn pdn and to 
establish a right to precedence in performing certain religious cere- 
monies was a caste question within the meaning of section 21 ^ 
Bombay Regulation II of 1827, and, therefore, not entertainable by a 
Civil Court. This decision was reversed in special appeal by the 
Sadder Deewanee Adawlat, which held that the question was not a 
caste question, and that it should be decided* according to the 
customs of the country. But see Sudharam v; Sudharam, (1869) 3 
b. L. R. A. C,, 91 ; Raghunath v, Janardhan, (1891) 16 Bom., 599 ; 
au I Karuppa v. Kolanthayan^ (1884) 7 Mad., 91. 
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internal purposes by its own rules and regulations," 
and that it was not, therefore, confined to Hindoos 
only.* The above satisfies the requirements of a logical 
definition of Caste ; we have there a genus, namely, 
'community,' and differentiae, namely, (1) 'native,' and 
(2) 'being governed for certain internal purposes by 
its own rules and regulations.' The following passage 
in the judgment of Farran, J., in' Baghunath v. 
Janardharij (1891) 15 Bom., 559, maybe taken more 
as indicating the constitution of a caste than laying 
down a definition or description of that term : — 

" The Caste is a social combination, the members of 
which are enlisted by birth, not by enrolment. Its rules 
consist partly of resolutions passed from time to time, 
but for the most part of usages handed down from 
generation to generation. The Caste is not a religious 
body, though its usages, like all other Hindu usages, 
are based upon religious feelings. In religious matters, 
strictly so called, the members of the caste are 
guided by their religious preceptors and their spiritual 
heads. In social matters they lay down their own laws." 



* In Sayad Hashim v, Sayad Ahmed, (1889) 13 Bom., 429, the 

head-Dote runs thus : " Section 21 of Regulation II of 1827 has no 

application to suits between Mahomedans," This does not seem to 

be quite accurate, as will be seen from the following passage in the 

•judgment in connection with this point, namely, ** iVo case has been 

cited to us in which it has been decided that section 21 of Eegulation 

II of 1827 applies to suits between Mahomedans, and we cannot 

hold that a dispute as to the right to an cfiice, such as the office of 

Khatib is said to* be, is a caste question within the meaning of the 

term as used in that section.'* From the above it will be seen that the 

judgment did not go to the kngth of deciding that sec. 21 did not 

apply to Mahomedans. 



4 CASTE AND CASTK QUESTIONS. 

B. — Caste Questions, 

The earliest definition we have of ' Caste Question ' 
occurs in the judgment in Bhhca v. Vitta . Barrij 
(1857) 4 Bom. S. D. A. Reps., 118, where the Senior 
Assistant Judge observed at p. 123 : " The term 
' Caste Question,^ then, I hold to include all those 
questions of a religious nature, which affect a man 
solely in his relations to his tribe, community, or sect 
to which he belongs, and which are governed entirely 
by the traditional rules and usages which obtain in 
the particular tribe, community, or sect." The above 
would be a correct definition but for the qualifying 
words "of a religious nature." It is not necessary 
for a question to be held a Caste Question in law, 
that it should be of a religious nature. The question 
may purely be of a social character, »nd may yet be a 
Caste Question. A concise, and at the same time com- 
* prehensive, definition of Caste Question may be given 
in the words of Ranade, J., as a question relating to 
" matters which affect ^ the internal autonomy of the 
Caste and its social relation " [Aj^paya v. Padappa^ 
(1899) 23 Bom,, 122, at p. 130]. 

Test — To determine whether a particular question is 
a Caste Question, the test which ought to be applied 
is that applied by Sargent, C.J., in Murari v. Suba^ 
(1882) 6 Bom., 725, namely, "Would the taking 
cognizance of the matter in dispute be an interference 
with the autonomy of the caste ? " Would the Court 
be deciding a question which the caste as a self- 






CASTE QUESTIONS, 



governing body is entitled to decide for itself ? If 
yea, the question is a Caste Question, and no Civil Court 
has jurisdiction to entertain it. See this principle 
reiterated by Farran, J., in Lalji v. Walji^ (1895) 19 
Bom., 507, at p. 522. 



C— Enactments relating to Caste Questions. 

Regulation II of 1827, Section 21, provides that 
no Civil Court has jurisdiction to take cognizance of 
Caste Questions. The Regulation applies in the 
Mofussil of Bombay, and does not extend to the High 
Court of Bombay in the exercise of its original juris- 
diction to which the provisions of Section 11 of the 
Civil Procedure Code apply. Section 2 1 of Regulation 
II of 1 827 runs as follows : — 

^' The Jurisdiction of the Civil Court shall extend 
to the cognizance of all original suits and complaints 
between natives and others (not British-born subjects) 
respecting the right to moveable or immoveable pro- 
perty, rents. Government revenues, debts, contracts, 
marriage succession, damages for injuries, and generally 
of all suits and complaints of a civil nature, it being 
understood that no interference on the part of the 
Court in caste questions is hereby warranted beyond 
•the admission and trial of any suit instituted for the 
recovery of damages on account of an alleged injury 
to the caste and character of the plaintiff arising from 
some illegal act or unjustifiable conduct of the other- 
party." 



; 
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Judicial interpretation of Sec. 21 of Reg. II of 1827. 
— The provisions of so much o£ section 21 of the said 
Regulation as applies to caste questions may best be 
explained in judicial language. Thus in Anandrao v. 
Shankar^ (1883) 7 Bom., 323, West, J., observed at 
pp. 328-329: " The meaning of sec. 21 of Reg. II of 
1827 is that the internal economy of a caste is not 
to be interfered with by the Courts, not that no possible 
matter of litigation in which a question of caste usage, 
or right, or privilege may arise can be taken cognizance 
of." And in Fragji v. Govind, (1887) 12 Bom. 534, the 
same learned Judge observed : " The section does not 
say that a Civil Court is not to take cognizance of 
any case in which a question of a caste rule or of 
membership of a caste may be raised by way of 
answer to a claim for property or on a breach of 
contract. What it says is that ^no interference on 
the part of the court in caste questions is hereby 
warranted ' in the large classes of cases immediately 
before specified as subjects of cognizance, and in which 
questions of caste law must incidentally arise from time 
to time. The words, too, are followed by the excep- 
tion 'beyond the admission and trial of any suit 
instituted for the recovery of damages on account of 
an alleged injury to the caste and character of the 
plaintiff arising from some illegal act or unjustifiable 
conduct of the other party.' Hence it is plain that the 
Civil Courts may discuss and deal even with a caste 
question where the membership and the character of a 
Member have been imjustly injured." In Appaya v. 
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Padappa^ (1899) 23 Bom., 122, Ranade, J., said at p. 
129: "Section 21 of Regulation II o£ 1827 only 
prevents such interference as is likely to affect the 
autonomy of caste tribunals. The section itself 
provides a remedy in* the matter of alleged injury to 
caste or character in the shape of damages. This means 
that Courts have jurisdiction where the injury is due 
to the illegal or unjustifiable conduct of the other 
party. Such suits must be clearly distinguished fi'pm 
caste disputes proper." 

Section 11 of the Code of Civil Proceduee, 
the next enactment on the subject, runs as follows : — 

" The Courts shall (subject to the provisions herein 
contained) have jurisdiction to try all suits of a civil 
nature, excepting suits of which their cognizance is 
barred by any enactment for the time being in force. 

Explanation. — A suit in which the right to property 
or to an office is contested is a suit of a civil nature, 
notwithstanding that such right may depend entirely 
on the decision of questions as to religious rites or 
ceremonies." 

The above section provides that Civil Courts shall try a 
suit only if the suit is of a civil nature ; and even when a 
suit is of a civil nature, no Court can try it if its cognizance 
^is barred by any legislative enactment. There are 
many classes of suits held to be not of a civil nature. 
The most important class is where the principal or only 
question in a suit is a caste question. Such suits have 
been held to be not of a civil nature, and, therefore. 



; 
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not entertainable by Civil Courts [Murari v. Suba^ 
(1882) 6 Bom., 725]. But when (1) a caste question is 
not the principal question in a suit, but only a subsidiary 
question, and (2) the principal question is of a civil 
nature, and further (3) the principal question which is 
of a civil nature cannot be determined without deciding 
upon the caste Question, the Court will in such a case 
decide upon the caste question, whether it may arise in . 
tli^ form of 

(a) a question as to religious rites or ceremonies (see 
the Explanation to the section), or 

{b) a question as to religious tenets \^Krishnasami v. 
Krishnamacharyarj (1882) 5 Mad., 313], or 

(c) a question as to the right to perform certain reli- 
gious services [Krishnama v, Krishnasami^ (1879) 2 
Mad., 62], or 

(rf) a question as to the relations of the divisions and 
members of a caste {^Pragji v. Govindj (1887) lUBom., 
• 534], or 

(e) a question as to caste usage or practic^e [Mehta 
Jethalal v. Jamiatram^ (1888) 12 Bom., 225], or 

(/) a question as to any religious grounds upon which 
aU) act complained of is based \^Appaya v. Padappa, 
(1899) 23 Bom., 122, at p. 130], or 

(g) a question as to any caste rules [^Raghunath v. 
Janardhan, (1891) 15 Bom., 599, at p. 610]. 

In all such cases, the determiflation of the caste ques- 
tion is merely incidental to the decision of the principal 
question of a  civil nature. It is upon this principle 
• that the Explanation to the section is based. The 
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Explanation contemplates cases in which the principal 
question is of a civil nature, for example, a question as 
to right to property or right to an office. 

Otheb Enactments. — Section 11 of the Code of Civil 
Procedure provides that no Civil Court shall take cogni- 
zance of any suit which is not of a civil nature. As to 
those Courts to which the Code does not apply, there 
are other enactments, of which the principal ones are 
noted below : — 

(1) Act III of 1873, section 12, for Civil Courts 
in the Madras Presidency ; 

(2) Act XVI of 1885, section 7, for Civil Courts in 
the Central Provinces ; 

(3) Act XII of 1887, section 18, for Civil Courts in 
Bengal, North- Western Provinces and Assam. -"-^ 



» 



« 



^ D.— Cases on Caste Questions. 

As stated above, a Civil Court cannot take congni- * 
zance of suits in which the principal or only question 
is a caste question. In many reported cases, one 
finds a Civil Court declining to entertain a suit on 
the ground that it involves a caste question. But 
this, indeecl, is loose phraseology, and a good deal 
of confusion may be traced to the use of the vague 
•expression ' involving a caste question.' A suit may 
involve a caste question, and may still be of a civil 
nature so as to be cognizable by a Civil Court [^Pragji 
V. G9vind^ (1887) 11 Bom., 534 ; Mehta Jethalal v. 
Jamiatram^ (1888) 12 Bom., 225 ; Lalji v. Walji^ 



; 



10 CASTE AND CASTE QUESTIONS. 

(1895) 19 Bom., 507]. The principle is that where 
the only or principal question in a suit is a caste 
question, the Court will not entertain the suit [Murari 
V. Suba, (1882) 6 Bom., 725]. But when a caste 
question is a subsidiary question in a suit, and the 
principal question is of a civil nature, the Court will 
take cognizance * of the suit (see the three Bombay 
cases cited above). The cases in which the principal 
or* only question was a caste question, and, there- 
fore, not entertainable by Civil Courts are classified 
below.* 

I. Suits to vindicate a right to a mere disunity 
or Honour.— The principle upon which such cases 
are decided is that "Courts should discourage as 
much as possible claims of so unsubstantial and objec- 
tionable a nature" [per Bell, J., in Sri Sunkar v. 
Sidha decided in 1845 by the Sadr Adawlat at Bombay 
^ and reported in 2 Bom., (1878) at p. 473], and that Civil 
Courts " ought not to be involved in the determination 
of trivial questions of dignity and privilege, although 
connected with an office " [per Melvill, J., in Rama v. 
Shivram, (1882) 6 Bom., 116]. This principle was 
recognized by Westropp, C. J., in Sangapa v. Gangapa^ 
(1878) 2 Bom., 476, at p. 478, and was expressly 
adopted by Sargent, C. J., in Narayan v. Krishnaji^^ 

• This classification is suggested by the following 'observation of 
Ranade, J., in Appaya v, Padappa, (1899) 23 Bora., 122, at p. 130 : 
** Claims between rival factions of the same caste to common caste pro- 
perty, claims to leadership of caste, claims to require voluntary 
offerings and honours and presents to be paid to particular members, 
claims to officiate as priests against the consent of the caste, 
claims for compulsory invitations to dinner, &c.," are caste questions. 
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(1886) 10 Bom., 233, at p. 237. The following suits 
were for the assertion of a right to a mere dignity, 
and were held not to be of a civil nature : — 

(1) Claim hy Swdmi to he carried in a palanquin 
on the high road. — In Sri Sunkar v. Sidha^ (1843) 3 
M. I. A., 198, the plaintiff, who was the Swdmi or 
arch-priest of the Smartava caste of Bfahmans, brought 
a suit for a declaration of his exclusive right of being 
carried cross-wise on the high road in a palanquin, 
on ceremonial occasions, in virtue of a grant from 
the ruling power to a predecessor in office. Their Lord- 
ships of the Privy Council remanded the suit to the 
Sadr Adawlat of Bombay to consider whether, supposing 
the allegations of the Swdmi to be true, his action would 
by the law of the Bombay Presidency be maintainable. 
The Sadr Adawlat held that the Swdmi was not entitled 
to maintain the suit. Bell, J., said : "The reigning 
Government is the authority to whom the appellant 
should have applied to support him in his rights, and * 
which alone can permit or withhold the use of honors of 
this and every other kind; but our Courts should 
discourage as much as possible claims of so unsubstan- 
tial and objectionable a nature as the one now brought 
under our consideration" [^see 2 Bom., (1878) p. 474]. 
Similiarly Brown, J., observed : "I conceive the cause 
* of action cannot be maintained by law in our Courts of 
Civil Judicature. The right of riding in a palanquin, 
carried cross-wise, conveys with it so much absurdity 
that, if judgment be required on such matters, a Civil 
Court . might be hereafter equally called on to pass a 
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decree on sxiy alleged privilege claimed by a devotee to 
stand on one leg, or to proceed by prostrations from one 
temple to another " [see 2 Bom., (1878) pp. 475-476]. 

(2). Suit by a Hindoo Priest for damages for 
withholding religious observances due to his rank. — In 
Striman Sadagopa v. Kristna Tatachariyar^ (1 863; I Mad. 
H. C, 301, the filaintifF, the lyi/ri/MaZ (spiritual leader) of 
Cri Ahobalara Matham, sued the defendants, the 
waj'dens of a pagoda at Conjeeveram, for damages for 
injury done to him by withholding from him certain 
honours and emoluments, and also sought to have his 
right to such honours and emoluments esta-blished for 
the future. The honours were specifically enumerated 
in the schedule annexed to his plaint and marked A, 
and the emoluments in the schedule marke^ B. 
The first item of schedule B was for Rs. 14,300, being 
the expenses alleged to have been incurred by the 
plaintiff from June 1860 to October 1860, and the 
second item was for Rs. 10,000 alleged to be the 
amount of damages for loss of dignity. The plaint 
alleged that from time immemorial the predecessors of 
the plaintiff, and the plaintiff himself during his tenure 
of office, were entitled to and received those honours 
and emoluments from the dharmakarttas of the said 
pagoda and from the worshippers at that pagoda, 
and that, while the pagoda was in the hands ot 
Government, such honours and emoluments were 
awarded under the authority and order of the Collector 
for the time being. In May 1860, the plaintiff informed 
the defendants of his intention to procieed to the annual 
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festival of the pagoda, and called upon them to receive 
him with the honours and emoluments due to his rank. 
The defendants promised to do so, but by various 
false excuses delayed to comply with his demand, 
and after the plaintiff had waited at their request from 
June to October, finally failed to receive him in the 
manner to which be was entitled and in which they 
had promised to receive him. Held^ that the suit was 
not maintainable. In delivering the judgment, Scotland, 
C. J., observed as follows: — 

" We must first consider what is the nature of the 
subject-matters in respect of which the plaintiff seeks 
to recover as damages the money-items particularized 
in the plaint. By merely afiixing a money-value, the 
plaintiff of course cannot give himself a right to sue 
which he does not otherwise possess. Now, though the 
word ' emoluments ' as well as the word ^ honours ' 
is used in the plaint, and doubtless ordinarily means 
temporal gains, profits, advantages, in respect of which 
a right to bring a civil suit clearly exists, yet w^ must 
look in this case to the items of claim in the schedule 
to which alone the word apphes, and these clearly 
show that every one of the matters in respect of which 
the suit is brought is purely a matter of reUgious and 
sacred observance in connection with the worship and 
ceremonies at the pagoda, and is claimed by the plain- 
tiff as a matter of devotional respect and display due 
to his priestly rank or as a votive offering made to 
him whilst passing in procession through the temples, 
and when brought to the presence of the principal idol. 
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Furthermore, it appears and is admitted that the oifice 
of ' gurukkal ' relates to the Hindoo reUgion generally, 
and that all the offerings and devotional honours are 
claimed at this pagoda in common with those at other 
pagodas which the plaintiff might choose upon occasion 
to visit. He is not officially connected in any way 
with the management or control o£ the pagoda, or its 
property or funds ; and alleged dues of his office have 
no doubt been owing to the great reverence at one 
time entertained for his sacerdotal rank in the Hindu 
religion, and the importance from a religious point of 
view of his mere presence at the pagoda. But this 
would seem now to have become quite otherwise ; and 
certainly the plaintiff's right to bring a civil suit ought 
to be very clearly established before we reverse the 
decision of the Court below. Substantially, as it appears 
to me, all the honors and emoluments in respect of 
which damages are sought are in themselves matters 
purely of religious ceremonial and devotional observance^ 
and are connected with a priestly office, which, as regards 
the dharmakarttas and worshippers at the pagoda in 
question, has attached to it no other claim or right than 
that which rests upon the reUgious feehngs which 
they, in common with other Hindu worshippers, enter- 
tain for the sacred position of the plaintiff. Such honour^ 
and emoluments cannot in any respect be considered as 
remuneration for duties or ministrations performed by 
the plaintiff in the secular affairs or religious services 
of the pagoda. Nor can it, I think, be said^ that the 
defendants as trustees of the pagoda-funds are com- 
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pellable in law to expend those funds in defraying the 
costs of those honours and emolufnents. There is no 
doubt that the Civil Courts will recognize and enforce 
the rights of persons holding offices connected with the 
management and regulation of pagodas : and if the 
holder of such an office were entitled to remuneration 
for his services in the way of salary or otherwise, he 
has a civil right entitling him to maintain a suit, if 
that remuneration were improperly withheld. So, txSo, 
suits are commonly entertained for the purpose of 
trying and deciding who are fit and proper persons of 
right entitled to be appointed dharamkarttas of a pagoda. 
In such cases it will be found that the offices are of a 
secular character and are. so dealt with, though religious 
duties are attached to them — the occupants being em- 
ployed to exercise business functions, either as trustees 
and managers of the property and funds of the pagoda, 
or as overseers in the regulation of its affairs generally, 
and having necessarily civil rights and liabilities which 
may properly be made the subject of a civil suit. But 
nothing of this kind can be said of the plaintiff in his 
purely religious office of guru. The duty of individuals to 
submit to and perform certain religious observances in 
accordance with the ritual or conventional practice of 
their race or sect is, in the absence of express legal re- 
cognition and provision, an imperfect obligation of a 
moral and not a civil nature. Of such obligations the 
present Civil Courts cannot take cognizance. And it 
is of great importance, I think, in this country that 
the Courts, exercising their civil jurisdiction as now 
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provided, should carefully guard against entertaining 
suits in respect of mere ritual observances and the 
conduct of the various kinds of native religious wor- 
ship and ceremonies, and of what, as incident thereto, 
may be due to the sacred character or the religious 
rank and position of individuals. With such matters 
the Courts cannot properly deal, and if their jurisdic- 
tion extended to interference in them, the law would, 
I Tear, be made instrumental in upholding and con- 
tinuing the ceremonials and superstitious observances 
of idol worship, for the benefit merely of the few who 
profit by them. Being, then, of opinion that the subject- 
matter of the present suit is purely rdigious^ and 
relates to the sacred office of the plaintiff, and has 
no connection with any rights that can properly be 
considered as being of a civil nature, I think this is 
not a suit of such a civil nature as, by the first section 
of the Code of Civil Procedure, the Civil Courts are 
required to take cognizance of, and that the Civil Judge 
was right in rejecting the plaint." 

(3) Claim to the office of Chalvadi. — The plaintiff 
was the hereditary holder of the office of Chalvadi^ 
or bearer, on public occasions, of the insignia or 
symbols of the Lingayet Caste of Bagalkot, in the 
district of Belgaum. No fees as, of right, were appur- 
tenant to that office, but voluntary gratuities might be 
given to the Chalvadi. The plaintiff* sued for a 
declaration that he was the Chalvadi of the caste, and for 
damages against the defendant as an intruder upon his 
office for the loss of his income. Held^ that the claim* to 
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be the Chalvadi of the caste was purely a caste question, 
and, therefore, not cognizable by a Civil Court [Shankara 
V. Hanma, (1878) 2 Bom., 470.] 

(4). Claim to take a cupola to a Lirtj^ayet temple. — The 
plaintiff, a Lingayet by caste, sued for a declaration 
of his right (which he alleged to b5 hereditary) to 
take a cupola to* a Lingayet temple and to place it 
upon the car of the idol, and to take a nandicola 
(bamboo) with tom-toms from his house to the 
temple, and to offer the first cocoanut to the idol at 
the annual festival held in honour of a Lingayet 
saint. Held^ that the suit was not maintainable, as it 
was brought to vindicate the plaintiff's right, not to 
an office, but to a mere dignity unconnected with 
any fees, profits, or emoluments \_Sangapa v. Gangapa^ 
(1878) 2 Bom., 476]. 

(5). Claim to parade bidlocks on Fold. — The 
plaintiffs sued for a declaration they had the right 
of parading bullocks on the Fold (the last day of 
the month of Shravan) of oiie year, and the defen- 
dants on the Fold of the next year, and for 
damages for the invasion of the plaintiff's right by 
the defendants, and for an injunction restraining 
them from int^fering with the said right. Held^ 
that the suit was not maintainable [i?a/na v. 
Shivram, (1882) 6 Bom., 116]. 

(6) Claim for precedence in receiving ashes at 
pagodaSn—The plaintiff alleged that he and his ances- 



i 



18 CASTE AND CASTE QUESTIONS. 

/ 

^ tors had possessed for 300 years the privilege of 
; receiving before others sacred ashes, betel and nut, 
flowers, &c., at certain pagodas on festival and other 
days, and that the defendants had disputed his claim to 
precedence and created a disturbance, whereby the 
plaintifE was pr^ented from enjoying this privilege. 
The plaintiff prayed that his claim to receive first 
honours might be established, and that the defendants 
should be perpetually restrained from preventing him 
from receiving the same. Held^ that the suit was not 
for an office or for a money value, but for an honor, 
and was not, therefore, cognizable by a Civil Court 
[Kartippa v. Kolanthnyan^ CI 88 4) 7 Mad., 91]. 

(7) Claim for precedence in worship. — The plaintiff 
claimed to be entitled to certain mans^ consisting of the right 
to be the first to worship the deity on certain occasions 
• and to receive gifts of rice, cocoanut and vida and venison 
made by the priest on certain religious ceremonies and 
other occasions, and he alleged that the defendants had 
obstructed him in the enjoyment of the mans^ and sought 
to obtain a perpetual injunction against the defendants. 
On behalf of the plaintiff it was contended that the suit 
was not merely to vindicate a right to mere dignities 
unconnected with emoluments, and that the gifts of rice,# 
cocoanut, &c., should be regarded as ' emoluments.' Held^ 
that the suit would not He on the ground that mans were 
merely dignities to which no profits or emoluments were 
attached, and that the trifling gifts of rice, cocoanut, 
&c., were merely symbols of recognition of and marks of 
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respect to the holders of the mans [Narayan v. Krishiaji^ 
. (1886) 10 Bom., 233]. 

(8) Suit for damages on account of withholding 
a customary present from a member of a Caste. — The 
plaintiff and the defendant were members of the same 
caste. The plaintiff complained that on the occasion 
of the distribution of certain funeral presents by th£ 
defendant's father, in which, as a member of the caste, 
the plaintiff was entitled to a share, he had been omitted, 
and had received nothing. He sued the defendants 
to recover damages for the injury to his character and 
reputation caused by such omission. Ueld^ that the 
plaintiff had no legal right to the funeral presents ; 
and the slight, which the omission to give such presents 
to the plaintiff might imply, could only be regarded as 
the result of a breach of social etiquette^ with which 
the caste was exclusively competent to deal [Mayas/mnkar 
V. Harishankar, (1886) 10 Bom., 661]. 

(9) Suit for damages for deprivation of mdn-pdn — 
The plaintiff and defendants were members o£ the 
Pathare Kshatria Caste. In 1887, the caste passed a 
resolution prohibiting the practice of bringing a ndikin 
OP dancing girl to sing on the day of munj or marriage 
ceremony, with the object of putting a stop to the 
extravagant expenses incurred on such occasions, and declar- 
ing that any member of the caste contravening the above 
rule was to be considered an offender of the caste. In 
1888, the plaintiff in breach of the above rule, employ- 
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ed a ndikin to sing on the occasion of the munj ceremony 
of his grand-nephew. Thereupon, after that the plain- 
tiff was given an opportunity of being heard, a resolution 
was passed at a meeting of the caste, in which the 
defendants and some other castemen were present, 
depriving the plaintiff of the mdn-pdn invitation by the 
caste, and the resolution was made known to the whole 
caste. The plaintiff sued the defendants,* claiming 
Rs. 5,000 damages, alleging that they had attempted 
to give effect to the resolution, and that depriving the 
plaintiff of the mdn-pdn invitation was equivalent to 
excommunication. Held^ that the question was a caste 
question, the right to mdn-pdn invitation being not a 
legal right, but merely a social privilege which caste 
usages only entitled a casteman to receive, and the caste 
was the only tribunal to which a casteman deprived 
of that privilege could resort. Held^ also, that the 
facts stated in the resolution, being all true, the plain- 
tiff had not been libelled by the publication of the 
resolution, as the publication of true statements regard- 
ing an individual does not constitute a cause of action in a 
Civil Court, though, if the pubUcation be unjustifiable, it 
may be an offence against the provisions of the Penal Code. 
The defendants were justified in publishing the resolutioii 
as it was a matter for the common interest of the caste 
to know, and the occasion, therefore, of the publication 
was, also, privileged. Ueld^ also, that deprivation of 
mdn-pdn invitation was not equivalent to excommunication 
[Baghunath r. Janardhan^ (189.) 15 Bom., 599]. 
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II. Agreements in respect of mere mans and dignities 
are not enforced by Civil Courts. — As stated above, a 
suit will not lie 'for the assertion of a right to a mere 
honour or dignity. And it does not matter whether 
such right is substantiated by an agreement between the 
plaintiff and defendant in a suit ; the priqpiple being that 
Civil Courts ought not to be involved in the determina- 
tion of tritial questions of dignity and privilege, althougji 
connected with an office; [Bama v. Shivranij (\SS2) 
6 Bom., 116 ; Narayan v. Krishnaji, (1886) 10 Bom., 233] 

III. Suits relating to Caste Questions in wliicli decree, 
if passed, is incapable of execution, are not of civii 

nature. — Suits in which the decree, if made, is not 
susceptible of being enforced by a Civil Court, are 
not of a civil nature. It is not proposed under this 
Sub'dicision to deal with all suits of this character, but 
only such of those suits as relate to caste questions, 
and these are cited below. The character common 
to the latter class of cases and the principle upon which 
they are decided may be stated thus : " If the defend- 
ants are ia fault at all, it is because they have 
broken some social rule of the caste, and in such a 
case it is to the caste the plaintiff must go for 
redress. There is no question of property involved, 
nor can I see that the defendants have by their 
alleged acts slandered the plaintiff so as to give him 
a right to sue for damages" \j>er Starling, J., in 
Kanji v. Arjun^ (1894) 18 Bom., 115, at p. 119] :•— 
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(1). Suit to compel barbers to pare plaintiffs* 
nails. — The plaintiffs sued certain individual barbers 
with the prayer that the latter may be compelled 
to pare the nails of the former. The first Court 
found that it had been the custom of the defendants to 
perform this service for the plaintiffs, and it was urged in 
special appeal oi» behalf of the plaintiffs-appellants that a suit 
would lie for the enforcement of an established usage 
hg^ving the force of law, and that the plaintiffs would lose 
caste by the loss of the service indicated at the hands of 
the individual defendants. Held^ that the claim was 
not one of which the Courts could enforce execution, and 
that it was governed by the decision of the Sudder 
Court (Calcutta), 22nd November, 1854, page 465, in 
which 1 3 parties sued 26 barbers to compel them to shave 
them, and it was held that the suit was not enter tain- 
able [Raj Kisto r. Nobaee, (1864) I. W. R., 351]. 

(2) A suit will not lie to compel Hindoos, against 
their will, to ask other Hindoos to their houses or 
their entertainments [Joy Chunder v. Ramchurn^ (1866) 6 
W. II., 325]. In Koober v. Furbhoodas, (1856) Bom. 
S. D. A. Reps., 172, it was held that a suit will 
not lie for damages because the plaintiff is not 
invited to a dinner, whether it be a caste dinner or 
dalwewar, • 

(3) Suit for compulsory invitation to caste dinners, — 
The plaintiff and defendants were members of a society 
called Samaj. The plaintiff invited the defendants to 
a dinner-party, which invitation they accepted, but did 



CASES ON CASTE QUESTIONS. 23 

not come. The defendants since then ceased to ask the 
plaintiff to their parties. The plaintiff sued for a 
declaration of his right to the jnembership of the Samaj. 
Held^ that the suit would not lie. At the end of, his 
judgment, Bayley, J., said: " No decree can be executed 
declaring a person's right to the membership of a 
society, as the effect of such a decree wotild be to require 
that other persons do accept the plaintiff's invitation and 
do partake of his food though against their will, and 
that they in their turn must give him similar invitations 
and dine with him whether they Uke to do so or not " 
[Stidharam v. Sudharam^ (1869) 3 B. L. R., 91]. 

(4) Suit for damages for deprivation of man-pan — 
The plaintiff sued the defendants, who were members of 
the same caste, for damages for having passed a resolution 
depriving him of the man-pan invitation, on the ground 
that the plaintiff had committed a breach of a caste rule. 
Held^ that the question was a caste question. In the 
course of the judgment, Farran, J., said : " This Court 
has no power to compel the members of. . . . any caste 
to ask the plaintiff or any one else to dinner, miinj^ or 
any other ceremonies, or to mulct the caste, or any 
member of it, in damages for not inviting him, or for 
passing a resolution not to do so." — Raghunath v. 

tJanardhan^ (1891) 15 Bom., 599. See this case cited 
more fully at pp. 19-20, ante. 

(5) Suit to compel. Caste-men to perform funeral 
ceremonies. — The plaintiff and the defendants' were 
members of the Khdrvd Caste. The plaintiff alleged that 
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by a custom of the caste, a member thereof, in whose 
family a death took place, was entitled to call upon the 
other members to come to his house and assist in the 
removal of the dead body to the burial OTound and to take 
part in performing the customary caste ceremonies 
incidental to the funeral ; that the defendants refused to 
do so, and inducted other members of the caste to refuse 
also; that in consequence thereof the plaintiff was injured 
in. his cnste-sfatus^ and he prayed for a declaration that 
the acts of the defendants were unlawful, and that 
h<3 was lawfully entitled to exercise and enjoy all his 
customary rights and pifivileges ; and also for damages 
end for an injunction restraining the defendants from 
preventing other members of the caste from recognizing 
him and treating him as a member of the caste. Ileld^ 
following the above case, that the suit was not maintain- 
able, as the decree to be of any effect would have to 
declare that all members of the Khar c a caste whom the 
plaintiff chose to call to his house on the occasion of 
a death in his family must go, whether they were 
\villing or not, and such a decree could not be enforced. 
At the end of his judgment. Starling, J., said : " If the 
defendants are in fault at all, it is because they have 
broken some social rule of the caste, and in such a case 
it is to the caste the plaintiff must go for redress." 
[Kmiji V. Arjun, (1893) 18 Bom., 115]. 

IV. Suits for enforcement of Caste arrangement are 

not of a civil nature. — Thus in Abdul Kadir v, Vharma^ 
(18^6) 20 Bom., 190, the inhabitants of a street 
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authorized the head of their caste to recover Rs. 7 for each 
marriao^e to feed the villa ^jers when the bride and bride- 
groom were from that street. The defendant became liable 
to pay Rs. 7 on the occasion of his daughter's marriage, and 
having refused to pay the amount, he wa«? sued to recover 
the sam-, . Held^ dismissing the plaintiffs' suit, that the 
question was a caste question, the resolution to recover 
Rs. 7 for each marriage being a resolution of the caste. 

y. Suits in which the principal question is a Casle 
Question, and the Subsidiary question is of a civil nature: — 

(1) In Murari v. Suba, (1882) 6 Bom., 725, the 
plaintiff who belonged to the Mahar Caste alleged that he 
was the ffuru of the caste, and j?ued as such to recover 
from the defendants certain fees which, he alleged, were 
appurtenant to the office of gt/ru. The defendants denied 
that the plaintiff was their guru. Ileld^ that the question 
was a caste question. In this case the prt7icipal question 
was whether the plaintiff was the guru of the caste, and 
for the ( ourt to decide that question, when the defendants 
had contended that the plaintiff was not their guru^ would 
be to interfere with the autonomy of the caste. 
The question whether the plaintiff was entitled to claim 
the fees was only a subsidiary question, and did not 
render the suit one of a civil nature. 

Where the principal question is a caste question, the 
circumstance that the plaintiff also claims fees attaching to 
the caste-office claimed by him will not make the suit one 
of a civil nature {Mwari v. Suba^ ( 1882) 6 Bom. 725 ; 
Murar v. Aagria, (1869) 6 B.H.C.,A(7, 17). A passage 
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in the judgment in Shankara v, Hanma^ (1878) Bom., 
470, appears at first sight to be inconsistent with the 
above proposition. In that case, the plaintiff claimed to be 
the hereditary holder o£ a caste-office (Chalvadi) to which 
no fees were of right appurtenant^ and he sued defendants 
to establish his right to perform the duties of Chalvadi^ 
and for damages for having disposssseed him of the office, 
and it was held that the claim was a caste question. Sir 
Michael Westropp, C. J., in delivering judgment said : 
" The alleged duty, of the Chalvadi being to carry the 
insignia of the caste at pubhc ceremonials without any 
right to levy fees or receive salary for the purpose of that 
duty, is essentially a matter which concerns the caste 

exclusively." But the fact that there were no fees 
appurtenant as of right to that office was not the ground 
of the decision, but merely a circumstance which assisted 
the conclusion that the question loas a caste question [per 
, Sargent, C. J., in Murari v. Suba^ (1882) "6 Bom., 725, 
at p. 727]. " Of course, if the office be one which enables 
the holder to render services to individual members of the 
caste, and the holder is actually employed to render those 
services, he may be entitled to recover in the Civil Courts 
remuneration for them ; and in determining the amount, 
the fees customarily paid in the caste, would, in the 
absence of special agreement, be properly taken as the 
basis for assessing it." In such a case, however, the 
suit is to recover remuneration for services done, and 
is clearly, therefore, of a civil nature [Murari v. Suba^ 
(1882) 6 Bom., 725, at p. 727]. 
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(2) The plaiiitiflEs sued to recover from the defendant 
certain fees alleged to be due to them, as Mehtars (head- 
men) of a caste, on the marriage of the daughters 
of the defendant. The defendant denied that the 
plaintiffs were his Mehtars. The principal question in 
the suit was, therefore, whether the plaintiffs were 
Mehtars^ and this being a caste question, the suit was 
dismissed. [Murar v. Nagria^ (1869) 6 Bom. H. C, 
A. C. 17]. 

VI. Suits for Caste offices to which no fees as, of right, 
are attached: — 

(1) Claim t'j the office of Chalvadi to which no fees 
tvere as^ of right^ appurtenant — see Shankara v. Hanma^ 
(1878) 2 Bom., 470, cited supra at pp. 16-17. 

(2) Claim to office of priest of Samayacharam — In 
Tholapjjala Charlu v. Venkata Charlu^ (1896) 19 Mad., 
62, the plaintiff as Anagundi Raja guru claimed to be 
entitled, and sued for a declaration of his title, to the 
hereditary office of priest of Samayacharam. The 
defendants claimed the office, and had collected voluntary 
contributions in the character of the holders of such 
office. Held^ that the suit was not entertainable by 
a Civil Court. In the course of the judgment it was obser- 
ved : " The question then is whether the priest ship of 
Samayacharam is an office for which a suit will lie in a 
Civil Court .... No specific pecuniar} benefit is attached 
to the office, the only emoluments being voluntary 
contributions, while the duties of the office are to 
increase spiritual and moral supervision over people who 
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wear a certain caste mark in a certain tract o£ country." 
The judgment in this case does not refer to either ot 
the two Bombay cases cited above, Shankara v. 
Hanma, (1878) 2 Bom., 470, or Miirari v. Suba, (1882) 
6 Bom., 725. No stress ought, therefore, to be laid 
on the observation above quoted, namely, 'no specific- 
pecuniary benefii is attached to the office, the only emolu- 
ments being voluntary contributions.' It is submitted, on 
the authority of Murari v. Suba^ (1882) 6 Bom., 725, that 
even if some fees were, as of right, appurtenant to the 
office, the decision ought to have been the same, as the 
principal question, namely, whether the plaintiff was 
or was not entitled to the office of priest of Samayacharam, 
was a caste question. 

3. Suit to officiate as priest against consent of caste. 
— The plaintiffs, who alleged themselves to be the 
hereditary priests of the Mochi Caste at Surat, deputed cer- 
tain persons to perform religious ceremonies for the caste. 
The caste dismissed these delegates, and the defendants 
who were members of the caste, employed other 
persons to perform certain religious ceremonies for them. 
The plaintiffs sued for an injunction and damages, 
alleging that they were entitled to perform those cere- 
monies and to receive the fees. The Court of first 
instance dismissed the claim, holding that the plaintiffs 
were not the hereditary priests. The Court of first 
Appeal reversed that decree, holding that the plaintiffs 
were the hereditary priests. Both the Courts admitted 
the power of the M ochi Caste to dispense with the services 
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of the delegated priests. In second appeal, the High Court 
held that the plaintiffs were not entitled to any damages, 
on the ground that even if the plaintiffs were the heredi- 
tary priests, there was nothing in the case which showed 
that the Mochi Caste was bound to accept as their priest 
any one so sent ; and, further, on the ground that the 
Mochi Caste had the power to dispense vf ith the services 
of the delegated priest. Held^ also, that no injunction could 
be granted on the principle laid down in Raja *v. 
Krishnabhat, (1879) 3 Bom., 232, that the Court will 
not sanction any injunction which would have the effect 
of forcing upon any section of the community the 
services of a priest whom they were unwilling to recog- 
nize, and forbidding them to employ a priest whose 
ministration they desire \_Dayaram v. Jethahhat^ (1896) 
20 Bom., 784]. 

YII. Claims between rival factions of the same caste to 
common caste property. — The Granchi caste of Broach was 
divided into two factions, the plaintift'-faction and the 
defendant-faction. The caste owned a number of cooking 
vessels which continued in the possession of the defendant- 
faction who had charge of them before the secession took 
place. The defendant-faction objected to their use by the 
,plaintiff-faction, and the latter sued the former to recover 
half the vessels or their value. Held^ following Nem- 
chand v. Savaichand^ (Bom. S. D. A., suit 591 of 1855) 
that the claim was a caste question. In that case, a full 
Bench of the Bombay High Court confirmed the decree o£ 
the District Judge. The grounds upon which the decision 
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of the District Judge proceeded were that the caste alone 
could adjudicate respecting the disposal of caste property, 
and that none of the caste had any individual right in it ; 
that the caste alone eould decide whether the plaintiffs 
had sufficient reason for separating themselves from the 
rest of the caste, and whether a seceding party had any 
right to the cast'fe property. The District Judge further 
observed: "The question of plaintiff's right to the 
half the temple property is simply a caste question ; it is 
not a right of any individual, nor can it be looked on as 
affecting the separate individual right of the parties. It 
is a question solely affecting the well-being of the caste." 
[Girdhar v. Kalya, (1881) 5 Bom., 83]. 

YIII. Matters relating to caste customs over which the 
spiritual leader of the caste has jurisdiction.— The defendant^ 
who was the guru (ecclesiastical chief) of a caste 
charged the plaintiff, who was a member of the caste, with 
certain caste offences, namely, that he neglected to visit 
the guru and make his obeisance, that he neglected to pay 
the guru a kanike or fee by virtue of the spiritual 
relation, and that he associated with persons already 
excommunicated by the guru^ and issued against the plain- 
tiff a provisional order of excommunication providing that 
the same should be in force until the plaintiff attended^ 
before the guru and obtained an order disposing of the 
said matters. The plaintiff sued the defendant for a de- 
claration that the order passed against him was unjust and 
invalid, on the ground that it was issued without notice to 
him. In defence the defendant admitted the order, but 
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alleged that it was only provisional, that it was fully 
competent to him as guru to issue such order, and that 
the absence of inquiry was due to the plaintiff's contuma- 
cious refusal to attend for such inquiry. Held^ that the 
ijuru had jurisdiction to issue the order, and that no Civil 
Court could interfere in the matter, as the jurisdiction 
was exercised by the guru with due care ancf in conformity 
with the usage of the caste [Ganapati v. Bharati^ (1894) 
17 Mad., 222 ; see also The Queen v. Sankara^ (1883f 
9 Mad., 381]. 

It may be observed that as excommunication affects 
the civil rights of the party excommunicated, a Civil 
Court has jurisdiction to inquire whether the sentence 
was passed on justifiable grounds and after fair and 
proper inquiry. Sec Chapter II. 



E.— Questions held not to be Caste Questions. 

We next proceed to consider cases in which the conten- 
tion was raised on behalf of the defendant that the principal 
question in the suit was a caste question, but the conten- 
tion was not upheld. 

I. Suits in respect of religious offices to wliich fees 
are attached — The most important of this class of cases 
is, when the plaintiff, alleging that he is the holder 
of a religious office to which emoluments are attached, 
institutes 

(a) a suit for damages against an intruder into the 
office who deprives him of the benefits of that office, or 
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(b) a suit against a member of the caste for fees pay- 
able io the plaintiff in .respect of ceremonies which the 
plaintiff is entitled to perform, but which the defendant 
has got performed by another. 

Cases of this class are cognizable by Civil Courts, and the 
plaintiff will, in such cases, be entitled to damages if he 
establishes — * 

( 1 ) that the office exists, 
•* (2) that he is the holder of the office, 

(3) that there are emoluments attached to the office, and 

(4) in a suit against an intruder, that the latter has 
without right acted in the office and received the 
emoluments, or, where the suit is against a member of 
the caste, that he eng^^ged another person to perform the 
ceremonies and paid the fees to him [ Vithal v., Anantram 
(1874) 11 Bom. H. C, 6; Waman v, Balaji,\ih'^y 
14 Bom., 167]. 

The most frequent case in which suits of this kind 
arise relates to the office of a village priest. Such an 
office is one which may well be established by grant or 
prescript* on, and if a person not entitled assumes to act 
in the offiice and receive the fees, he may be made to 
refund them. Similarly villagers employing a priest 
independently of his character as Gramupddhyd^ or Joshi^ 
niust, if they have ceremonies performed in which thg 
office-holders ought to take part, pay the fees, whether 
they employ him or not. Not that it i^ compulsory for a 
villager to employ the office-holder for performing the 
ceremonies, but if he employs another for the ceremonies 
and pays the fees to him, he must pay over again to the 
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office-holder. In many cases, though the payment of 
a fee is compulsory, yet, according to the Hindu law, the 
amount appears to be optional. None of the EngHsh 
decisions go to the length of saying, that where the 
payment to be made depends solely on the good will or 
conscientiousness of the donor to whom the service is 
rendered, an action can be maintained agaihst an intruder 
who has received what that law regards as a mere gratuity ; 
but the rule may be quite diiFerent where, as under tUe 
Hindu system, the amount of the priest's fee is left to the 
conscience and the means of the person for whom his 
functions are performed, yet the payment of some fee is 
regarded as essential to the efficacy of the ceremonies 
performed. And the law, therefore, will not refuse a 
remedy fo a village priest against a usurper of his office, 
merely because the amount of damages in money does 
not admit of precise estimation, for in such cases there is a 
legal wrong, and it cannot be but that the office-holder 
has suffered to some extent by the intrusion. What the 
damage sustained has been is a matter for computation 
according to the circumstances of each case \Vithal v. 
Anantram^ (1874) 11 Bom. H. C, 6, at pp. 1.0-11]. 
But the Court wiE not grant any injunction against such 

intruder, which would have the effect of forcing upon any 
section of the community the services of a priest whom 
they are unwilling to recognize, and forbidding them to 
employ a priest whose ministrations they desire \Rajavalad 
V. Krishna Bhqt, (1879) 3 Bom., 232]. 

3 
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Illustrations. 

(1) Suit for damages for loss of fees appurtenant to the 
office of Kazi in Bombay. — The plaintiff, alleging that he 
was the holder of the office of Kazi of Bombay and entitled 
as such to the fees belonging to it, sued the defendant for 
damages, stating that the defendant had disturbed him 
by exercising the office, and taking the fees attached to it. 
The defendant pleaded, amongst other things, that there 
^re no fees annexed to the office, and contended that 
the suit was not maintainable. Held^ that the sums 
received by the Kazi of Bombay in respect of his office 
of Kazi are not mere gratuities, but are fixed and certain 
payments annexed to the discharge of official duties, and 
are, therefore, sums in respect of the privation whereof 
by a wrongful intruder an action, either for money had 
and received, or for disturbance in the office, will lie. 
Held^ also, that in awarding the damages, no account 
should be taken of any gratuities that may have been 
received by the defendant, but of ih^fees only [Muhammad 
Yussub V. Sayad Ahmed^ (1861) 1 Bom. H. C, App. 
xviii] . This case is known as the Kazi^s Case. 

(2) The plaintiffs sued the defendant praying for an 
injunction to restrain the defendant from interfering with 
them in the exercise of the office of pujaris in a Hindu 
temple, and in the receipt of the proceeds of the same, and 
for a declaration of their right to their office and receipts. 
Heldj that the suit would lie \_Pranshankar v. Prannath^ 
(1863) 1 Bom. H. C, A. C, 12 ; Limha v. Rama, (1886) 
13 Bom., 548]. 
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(3) In Archakam v. Udayagiry^ (1868) 4 Mad. H. C, 
349, the plaintiff sued the defendants to estabhsh 
his right to receive certain honours in a temple, and the 
fees attached to those honours as appertaining to his 
office of officiating priest of the temple, and to recover 
damages for the invasion of his right by the defendants. 
Held^ distinguishing Striman i\ Kristna^^ {1S62) 1 Mad. 
H. C, 301, cited at p. 12 ante^ that the suit would lie. 

(4) A suit for damages may be brought by a person 
holding the office of village priest by prescription against 
an intruder who deprives him of the exercise and 
benefits of that office. Where a priest wrongfiilly 
officiates for another, and receives fees, he is bound to 
account for them to the rightful priest, where such 
fees are by custom attached to the office [^Sitaram v. 
Sitaram, (1869) 6 Bom. H.C., AC, 250 ; i?a/a Valad 
V. Krishna Bhat^ (1879) 3 Bom., 232 ; Vithal v. Anant, 
(1874) 11 Bom. H.C., 6]. 

(5) A village priest can maintain a suit against a 
Yajman who has employed another priest to perform 
ceremonies, and recover the amount of the fee which 
would properly be payable to him if he had been 
employed to perform such ceremonies. As a rule, the 
fee paid to the priest actually employed would afford 
a fair indication of the amount recoverable by the 
plaintiff under such circumstances [Dinanath v, Sodashiv^ 
(1879) 3 Bom., 9; Waman r. Balaji, (1890) 14 Bom., 
167]. 
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(6) The plaintiff sued for a declaration that he was 
the hiramath ayd of a village, and that as such he 
was entitled to receive fees on the occasion of marriages 
in the Lingayat caste in that village. The defendant 
having failed to invite the plaintiff to his sister's 
marriage, and to pay him the customary fees, the 
plaintiff soughf also to recover the same from him. 
Held^ that the suit would lie, as the only question for 
decision was whether or not the plaintiff was the ayd 
of a certain maih^ and entitled as such to receive certain 
fee8 on the occasion of marriages [Gursangaya v. Tamana^ 
(1892) 16 Bom., 281]. 

(7) In Becharam Banerjee v. Sreemuttee Thakoormonee^ 
(1870) 10 W. R., 114, it was held that the obligation 
upon jujmans to employ a particular puroheet to 
perform the ceremonies at the burning of Hindoo bodies 
may be a matter of conscience and not one which a Court 
of Law can enforce ; but the question of the right to 
enjoy the joint profits accruing from the performance 
of such ceremonies is cognizable by a Civil Court. 

XL Suit for < emoluments ' as distinguished from • mere 
tirfcens of dignity.* — A suit in which the offerings claimed 
are of a substantial value as emoluments and are not mere 
tokens of dignity, is entertainable by a Civil Court. Thue 
in Kdi Kanta v. Gouri Prosad, (1890) 17 Cal., 906, the 
plaintiffs sued the defendants for the establishment of title 
to certain offerings, being goats sacrificed on the 4th day 
of each month in a certain temple, and based their claim 
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on a certain custom. It was admitted that the goats that 
were sacrificed were not voluntary offerings made by 
pilgrims, but were regular offerings made out of the 
temple funds. Held^ that the suit was one of a civil 
nature, and triable by Civil Courts. This case was distin- 
guished from that of Narayan v. Krishnaji^ (1886) 10 
Bom., 233, cited at p. 18 ante^ where the /wS^is claimed were 
mere tokens of dignity to which no profits or emoluments 
were attached. Similarly, where the plaintiffs, members t)f 
a sect of Brahman s, sued the defendants, the trustees of- a 
temple at Conjeveram, for the recovery of the money value 
of certain holy cakes which, they alleged, they were 
entitled to receive from the defendants for commencing 
the recital of a Sanskrit verse and reading a certain Tamil 
chant, which offices they (plaintiffs) had the hereditary 
right of performing in the said temple, it was held that the 
suit would lie, the principal question in the suit being the 
claim set up by the plaintiffs to the pecuniary benefit of 
which they were deprived [N'arasimma v. Sri Kristia^ 
(1871) 6 Mad. H. C, 449]. 

III. Suit for right to exclusive worstiip. — The right 
of exclusive worship of an idol at a particular place 
set up by a caste is a civil right for adjudication by 
the Civil Court, and not a caste question. This right 
\S one which the Court must guard, as otherwise all high- 
caste Hindus would hold their sanctuaries and perform 
their worship only so far as those of the lower castes chose 
to allow them. This was laid down in Anandrav v. 
Shankar^ (1882) 7 Bom., 323. In that case the plaintiffs 
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sued the defendants, alleging they and the members of 
their caste, in common with certain other castes, possessed 
the exclusive right of worship in the sanctuary of a 
temple, and that the defendants, who were not members of 
any of the said castes, infringed that right by entering the 
sanctuary and performing worship therein. The plaintiffs 
prayed for a d^laration of their right, and an injunction 
restraining the defendants from interfering with it. The 
d^ndants contended (^inter alia) that the question was a 
caste question within the meaning of Regulation II of 1827, 
and not, therefore, within the cognizance of Civil Courts. 
Held^ that the right claimed by the plaintiffs was a civil 
right, and that the suit would lie. Similarly it was held 
in Krishnasami v. Krishnama^ (1882) 5 Mad., 313, that 
a claim to the exclusive right to perform certain portions 
of the reHgious worship in a Hindu temple, and to restrain 
a rival sect from joining in such worship otherwise 
than as ordinary worshippers, can be enforced by a decree 
of a Civil Court. 



CHAPTER II. 

Of the Jurisdiction of Caste. 

A caste being a self-governing body with civil rights 
and autonomy necessary for its existence, it is vested 
with certain powers, some of which aje, in a sense, 
judicial, and others are, in a sense, legislative. These 
powers are not the creation of any legislative enactment, 
though they are recognised in law, and their nature and 
extent are mainly dependent upon the custom obtaining 
in the particular caste. Being an autonomous institution, 
the existence of the caste would be precarious, unless it 
had the power to make rules for the guidance of its 
members, and to inflict punishment on such of them 
as act in contravention of caste rules or usages. The 
powers residing in a caste to make rules may be said to 
constitute its legislative jurisdiction, and the power to si t 
in judgment upon defaulting members and impose pen- 
alties on them is within the judicial province of a caste. But 
whatever be the nature of the jurisdiction of a caste, 
whether it be legislative or judicial, it can be exercised 
only in the case of a member of the caste, and in matters 
relating to caste questions. And, further, the exercise 
of that jurisdiction is subject to certain limitations, arising 
partly from considerations of natural justice and partly 
from considerations of the constitution of a caste. Thus 
a caste may frame rules for the government of its mem- 
bers, and Civil Courts are precluded from entertain- 
ing any question as to whether a rule is ultra vires or was 
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properly passed, provided the enforcement of the rule is 
confined to social caste sanctions. But if the breach of 
a caste rule entails any punishment that affects the civil 
rights of a member, Civil Courts have the jurisdiction 
to inquire into the nature of the rule, and consider 
whether the caste had the authority to pass the rule, 
and whether it was validly passed. And even as to 
the judicial powers of a caste, the same must be exercised 
subject to certain conditions demanded by the require- 
ments of natural justice, when the penalty imposed affects 
the civil rights of the offender. But if the penalty be in 
the nature of social ostracism merely, and does not touch 
the legal rights of a casteman, Civil Courts cannot review 
the action of the caste nor interfere with the case on 
merits. And the same principle applies even though 
civil or legal rights are affected, provided the caste 
subjected the offender to punishment after giving him an 
opportunity of explanation, and acted bond fide and 
according to caste usages. And as respects the penalty 
itself, it cannot extend beyond the imposition of a fine, 
or social ostracism, or at the utmost, excommunication. 
And when a resolution is passed by a caste imposing 
any penalty on a defaulting member, no Civil Court 
will enforce it [Abdidkadir v. Dharma^ (1896) 20 Bom., 
190], except in those cases where the penalty imposecf 
is excommunication. In such cases the result of ex- 
communication may be deprivation of social rights, e.g., 
the right of worshipping in a temple or managing caste 
properties, and a Civil Court will, in a suit by the caste, 
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restrain the defaulting member by an injunction from 
the exercise of that right, or in a suit by the defaulting 
meniber for a declaration that he is entitled to such 
right, xion-suit him, provided the resolution was passed 
according to caste usage, and after giving the offender 
sufficient opportunity to vindicate his conduct, and the 
resolution was duly notified. This amoutits to a recogni- 
tion by a CJivil Court of the powers of a caste to ex- 
communicate a member guilty of a breach of caete 
rules or usages or any other caste offence, and to an 
indirect enforcement of the penalty of excommunication. 
There are, however, some caste resolutions which Civil 
Courts will directly enforce, as where there is a resolu- 
tion providing for the management of caste property. 
Thus where a resolution was passed by the majority of 
a caste prohibiting members of the caste from feasting 
any Brahmans in the caste oart, and sonie members 
invited Brahmans to feast in the oart, the Court 
granted an injunction restraining them from feasting 
Brahmans in the oart [Lalji v.Walji^ (1895) 19 Bom», 507], 
An attempt has been made in the foregoing paragraph 
to present a synopsis of the law on the subject, ^and 
the propositions of law enumerated above are supported 
by the cases cited below, where the subject ha& been 
Jfeated in its different branches under appropriate heads. 



A. — Procedure in Caste Meetings. 

A caste meeting is not a regular ecclesiastical Court, 
and this circumstance dispenses with the necessity of 
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pdopting the same procedure in a caste tribunal as is 
followed in Courts o£ law. Where an offender, therefore, 
is brought to justice before the caste for acting in con- 
travention of any caste rules or regulations or any caste 
usage, it is not incumbent upon the caste for giving 
effect to any punishment that may be imposed by the 
caste, that som5 one in the caste should prefer the charge, 
as would be done in a Court of law. Nor is it essential 
that members who may give evidence against the offender 
should be precluded by that reason from sitting in 
judgment upon the offender. The same members of 
the caste may act both as witnesses and judges, though 
such a practice is not sanctioned in a trial before a legal 
tribunal. And this in the case of a caste is not re- 
pugnant to the principles of natural justice, for a caste 
has not to pass judgment upon facts on others^ but 
to regulate the conduct of its own members. Such being 
the case, a different set of principles must apply to caste 
meetings from those which obtain in a regular Court of 
justice. But the jurisdiction exercised by a caste must 
be confined to matters which interest its members, and 
which are indispensable for regulating the conduct of the 
caste. And even then, it is restricted by certain conditions, 
which all must be observed. These may be stated as 
follows : — « 

m 

( 1 ) A caste must proceed according to caste usage, and 
must exercise its powers with due care and in strict confor- 
mity with custom [ Ganpati Bhatta v. Bharati Swami^ (1894) 
17 Mad., 222 ; Appayav. Paddapa, (1899) 23 Bom., 122]. 
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(2) It must be ready to give opportunity to the person 
complained of for explanation [ Vallabha v. Madusudanan^ 
(1889) 12 Mad., 495]. 

(3) It must act bond, jide^ and not be influenced by 
itidlice \_Keshavlcd V , Bai Girja^ (1900) 24 Bom., 13]. 

Where the conditions above laid down are complied 
with, a Civil Court has no jurisdiction to review the action 
of the caste or to examine the question on merits. Thus 
in Keshavlal V. Bai Girja^ (1900) 24 Bom., 13, where the 
above principles were enunciated, a Hindoo widow was 
excommunicated by the caste for her improper conduct. 
The procedure followed was this : certain anonymous 
letters having been received by the head of the caste, a 
meeting of the caste was held where it was resolved to 
warn her. The warning being unheeded, another meeting 
was convened of which due notice was given to her, and 
witnesses were examined. Ten persons from amongst 
the castemen present were selected to decide what should 
be done in the matter, and they decided that the widow 
should be excommunicated. The widow sued the defen- 
dant who was the leader of the caste for damages for 
defamation. The Court found that all the conditions 
mentioned above were observed, and dismissed the plaintiffs' 
suit. In the course of the judgment, Ranade, J., observed : 
* The lower Court appears to have assumed that defendant 
was bound to make independent inquiries, and that some 
one in the caste should make the accusation and prove 
the same. A caste meeting is not a regular ecclesiastical 
Court. The parties interested are supposed to be witnesses 
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themselves of their own knowledge. They had not to pass 
judgment upon facts on others, but to regulate their own 
conduct. A different set of principles must, therefore, 
apply to caste meetings than those which apply to Courts." 



. B. — Caste Rules. 

It was seen in the Chapter on Caste and Caste Questions 
thapt a caste is a social combination, of which the 
members are enlisted by birth, not by enrolment. 
Its rules consist partly of resolutions passed from 
time to time, but for the most part of usages handed 
down from generation to generation [^Raghunath v. 
Janardhan^ (1891) 15 Bom., 599, at p. 611]. Of these 
rules, there are some into the nature of which the Court has 
no jurisdiction to inquire ; as to others, however, there 
is that jurisdiction. These rules may be grouped as 
under : — 

I. The rules that confine the enforcement thereof to 
SOC'islI caste sanctions, and do not seek to deprive the party 
committing a breach of the rules of property or legal rights. 

A Civil Court has no jurisdiction to inquire into 

the nature of such rules. Thus where a caste, with a 

view to put a stop to heavy outlays on the occasion 

of munj or marriage ceremony, passed a rule prohibiting* 

its members from bringing a naikin or dancing girl to sing 

on such occasions, and the punishment for a breach of the 

rule was deprivation of the mdn-pdn invitation^ it was held 

that such a rule was quite within the powers of the caste, 



t 



OF THE JURISDICTION OF CASTE. 45 

as the sanction to which it subjected the defaulting party 
was of a social nature, consisting merely of deprivation of 
the mdn-pdn invitation [Raghunath v. Janardhan^ (1891) 
15 Bom., 599]. Similarly a caste might pass a rule to forbid 
the wearing of European clothing, or the departure from 
the usual head-dress, or to compel its members to dwell in 
cadjan thatched houses, and as long as it ©nly enforced its 
rule by refusing to ash to dinner the casteman guilty of its 
breach, he would be without redress, saving in a ca«te 
tribunal. To award damages to plain tifE, who complained 
of the enforcement of such a rule, would be, in effect, to 
dictate to the caste what rules it shall, and what it shall 
not, lay down for its guidance. In such cases, the penal- 
ty for infringing upon the rule is not deprivation of any 
property or legal rights, but deprivation of social privi- 
leges only, such as mdn-pdn invitation, invitation to dinner 
etc. It is caste usages only that entitle a casteman to 
receive such privileges, and the caste is the only tribunal 
to which a casteman, deprived of those privileges, can 
resort (ec?., pp. 610-611). 

II. The rules that do not confine the enforcement thereof 
to socldil caste sanctions, but seelc to deprive a casteman 
of property or legal rights for disobeying them. A Civil 
Court has jurisdiction to inquire into the nature of such a 
rtJe, and to determine whether it is within the powers of 
the caste, and the caste could validly pass it. Thus if the 
punishment consequent upon'^a breach of a caste rule is 
excommunication, the Court has jurisdiction to ascertain 
whether the rule is ultra vires^ as deprivation of caste is 
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deprivation of legal status. And not only has the Court 
jurisdiction in such a case to determine whether the rule 
is ultra vires \^Iiaghunaih v. Janardhan^ (1891) 15 Bom., 
599], but to inquire into the validity of the sentence of 
excommunication, that is to sa; , whether the sentence was 
passed on justifiable grounds and after fair and proper 
inquiry [Appa^a v. Padappa^ (1899j 23 Bom., 122]. 
And whatever be the nature of caste rules, if the same 
ar^ impeached, the onus lies on the party impeaching 
them of showing that they were not properly passed 
[Raghunathv. Janardhan^ (1891) 15 Bom., 599]. 



C— Caste Resolutions. 

A caste being an autonomous institution with civil 
rights, it follows that it has the power to regulate 
the conduct of its members, and to impose pen- 
alties on them for breach of caste rules or usages. 
Such penalties may be either in the nature of social 
ostracism imposing social caste sanctions on the ofEender, 
or excommunication entailing total exclusion of the 
person complained of from the caste. And the autonomy of 
the caste is not impaired or destroyed by a mere notice to the 
caste-men declaring that the ofEender would not be bound 
by any proceedings of the caste, or a notice that the casti 
should not take any action in a caste matter against the 
offender, unless some demands made by him were complied 
with. Thus a Hindu widow was charged by the caste 
with immoral conduct, and cjlled upon to vindicate 
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her character. She addressed a notice to the head of the 
caste requiring him to disclose the names of the informers. 
The requisition was not complied with, and the caste, 
after holding the necessary inquiry, excommunicated the 
widow. In the course of the judgment, Ranade, J., said : 
" It is true plaintiff had given a notice to the defendant 
requiring him to disclose the names of hig informers. It 
seems to have been assumed as if the service of the 
notice imposed a duty on the defendant and caste to take 
no further action ia the matter. This is a clearly erroneous 
view. The autonomy of the caste is not destroyed by a 
mere notice, any more than in the case of a corporation 
or club" [KeshavM v. Bai Girja, (1900) 24 Bom., 13, 
at p. 21]. 

How far majority of a caste can control minority. — 

It is clear upon the authorities that in matters relating 
to the management of caste property and the administra- 
tion of its affairs, the majority of the caste has authority 
to control the minority \^Lalsoonder v. Sumbhoo^ iX^l^) 
1 Borr., 419 ; Mootee v. KahandaSj (1814) 1 Borr., 108 ; 
Pragji v. Govindj (1887) 11 Bom., 534 ; Raghunath v. 
Janardhan, (1891) 15 Bom., 610 ; Vasudeo v. Hariba^ 
Bombay High Court suit No. 168 of 1879 ; Gopaldas v. 
Mangaldas^ Bombay High Court suit No. 367 of 1879]. 
In the absence of a written or proved customary coos^tu- 
tion, there would be no way to administer the affairs oHll^ 
caste if the decision of the majority were not held binding ' 
upon the minority. But the resolutions must have been ^ 
duly arrived at and notjfied. And even then the Court 
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will not by its decree enable the majority to make a tyran- 
nical use of its power. It would not assist the majority 
to deprive without cause the minority of their right to 
use what is the common property of all, or give effect to a 
resolution passed in violation of the rules of natural justice 
or of a directly confiscatory nature. 

Thus where the majority of a caste arrived at a bond 
fi'ie resolution, that the convenience and comfort of 
the caste were best advanced by the exclusion of Brahmans 
from the caste oart, and the Court was asked to give 
effect to the resolution by an injunction restraining the 
minority from feasting any Brahmans in the said oart, 
it was held that the resolution was not so subversive of 
the interests of the minority as to amount to a practical 
confiscation of their property or denial of their rights, and 
that the Court ought to give effect to it. And note that 
the Court does not decline to give effect to the expressed 
wishes of the majority of a caste as to the management 
and custody of caste property^ which the minority seek 
to set at naught, by reason of the suit involving a question 
as to caste ^practice \^Lalji v. Wcdji, (1895) 19 Bom,, 507]. 



D.— Expulsion from Caste. 

A suit for restoration to Caste is entertainable by Civil 
Courts. — InSonaram v.Obhoi/ramj(lS4:7) Cal. S.D.A.Reps^ 
1 06, the plaintiff was invited to attend at some ceremonial 
in the house of G, where several others of the same caste 
met. He was turned out of the assembly by the defendants 
without any cause, and he sued the defendants, 
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praying that he might be re-instated into the caste. Held, 
that the suit would lie. Similarly in SoonaooUa v. 
Mohussun^ (1848) Cal. S. D. A. Reps., in which the 
parties were Mahomedans, the plaintiff sued the defendants 
to be re-instated into caste, alleging that they refused 
to admit him to their feasts. The defendants pleaded 
that the plaintiff, by rearing pigs and sejling them, had 
excluded himself from caste, and was no lonsrer a 
Mahomedan. Reld, that the plaintiff's act, thoi:\g]3i 
improper, did not, according to Mahomedan law, 
subject him to expulsion from Mahomedan community, 
and it was declared that he was entitled to be re-admitted 
into caste. In Gopal v. Gurain, (1867) 7 W. R., 299, the 
suit was brought by the plaintiff to secure his restoration 
to caste from which he had been expelled by reason of 
a charge brought by the defendant against him of adultery, 
and for damages and compensation for cost of restora- 
tion to caste. Held, that the suit was entertainable. This 
decision was followed in Jagannath v. Akali, (1893) 21 Cal. 
463, where it was laid down that the rules stated in 
the English cases as to expulsion from clubs or voluntary 
associations which people are free to join or . not, and 
where any one who joins may well be taken to be bound 
not only by its general rules, but also by any special 
orders made by its members with regard to him in 
Accordance with those rules, are not applicable with 
regard to caste unions or religious fraternities in India, 
to which people belong not of choice but of necessity, 
being born in their respective castes or sects, and the 
consequences of exclusion from which are far more serious 
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and affect a person^s status in a far greater degree than 
those of expulsion from a club. In such religious castes 
or fraternities the protection of Courts of Justice against 
expulsion is^much more needed than in clubs or voluntary 
associations. 

When a person is expelled from a caste, a suit will 
lie, as shown J)y the cases cited in the next preced- 
ing paragraph, for restoration to the caste, and the 
Court has in such cases jurisdiction to inquire into 
the validity of the sentence of excommunication 
[Appaya v. Padappa^ (1899) 23 Bom., 122]. The case, 
however, is different where a person is expelled from a 
Society or an Association. The principle upon which this 
class of cases are decided may be stated in the words of 
Mfirkby, J,, in Sudharam v. Sudharam^ (1869) 3 B. L. R. 
^. (7., 91, at p. 97 : " Even when rights of property are 
involved in the membership of Societ;/ or Association, 
yet if the main object of the Association be of a social 
character, the members of the Association are the sole 
judges whether a particular individual has so conducted 
himself as to entitle him to continue to be a member of 
the body." And even in the case of a caste^ when a 
member of the caste is not excommunicated, but deprived 
merely of the mdn-pdn invitation or other privilege of a 
social character, for the breach of a caste rule laid down 
for the guidance of the members in social matters, the 
Court has no jurisdiction to inquire into the nature of the 
rule* or whether the resolutiom passed by the caste 
depriving him of the social privileges was or was not 
proper, and the members of the caste are the sole judges 
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whether any breach of the rule has been committed. 
\_Ra'ihunath v. Janardhan^ (1891) 15 Bom., 599]. A 
caste resolution excommunicating a member of the caste 
stands upon a different footing from a caste resolution 
depriving a member of invitation to dinners, parties, 
or any other gatherings or ceremonies, all which are 
mere social privileges. The reason of tbe difference lies 
in this, that it is the legal right of a member of a caste 
to continue to be such as shown by the cases cited in 
the next preceding paragraph, and if a member is 
excommunicated^ it is depriving him of his legal right, 
and a Court of law has jurisdiction, therefore, to inquire 
whether the sentence of excommunication is just and 
proper. No individual, however, has a legal right to 
mdn-pdn invitation; such an invitation is a social privilege 
which caste usages and caste usages only entitle a caste- 
man to receive, and the caste is the only tribunal to 
which a casteman, deprived of that privilege, can resort 
{id.^ p 610). It is merely a sort of social ostracism, that 
is, the subjecting of an offender to certain social penalties 
and disadvantages [Krishna^ami v. Virasami, (1887) 10 
Mad., 133, at p. 151], See in this connection Joy 
Chunder v. Ramchum (1866) 6 W. li., 325,. cited at p. 22 
ante] Sudharam v. Sudharam^ (i869) 3 B. L R., A. (7., 
91, cited at pp. 22-23 ante ; Shankara v. Hanma^ (1878) 2 
Bom., 470, cited at pp. 16-17 ante; Baghunath lu 
Janardhanj (1891) 15 Bom., 599, cited at pp. 19-20 ante. 
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E.— How far Civil Courts can sit in judgment 

upon Caste Resolutions. 

As in the case of caste rules, so in the case of caste 
resolutions, a Civil Court has no jurisdiction to inquire 
into the validity of a resolution, as long as it does not 
affect civil riglfts. Within its own sphere, and in the 
exercise of its social and religious jurisdiction, the decision 
of •those who properly represent a caste shall be final, so 
far as the civil tribunals are concerned, and not open to 
revision or even discussion by such tribunals [Krishnasa- 
mi V. Virasami^ (1887) 10 Mad., 133]. Thus if a caste re- 
solution is passed depriving a member of mdn-pdn^ a 
Court has no jurisdiction to enquire whether the resolution 
was passed on justifiable grounds and after fair and 
proper inquiry, as such a resolution does not affect any 
legal rights, deprivation of mdn-pdn invitation not 
being tantamount to excommunication [see Eaghunath v. 
Janardhan, (1891) 15 Bom., 599], But if civil rights 
are affected, the Court has jurisdiction to inquire into the 
validity of the resolution, whether it be the resolution 
of a caste [Krishnasami v. Virasami (1887) 10 Mad.^ 
133], or the resolution of any other community [Adv^ 
Gen. v. David Haim^ (1886) 11 Bom., 185], or the 
resolution of a private association {Jagannath v^ Akali^ 
(1893) 21 Cal., 46], or the resolution of a club [Gompertz v. 
Goldirti^ham, (1886) 9 Mad., 319], or the decision of the 
ecclesiastical chief of a caste [Ganapati v. Bharati^ (1893\ 
17 Mad., 222], In considering whether such a resolution 
is valid, the Court has to ascertain the following points: — 
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(1) Wliether there was any caste rule or usage of which 
the plaintiff has committed a breach ; 

(2) whether such rule or usage is ultra vires or 
against public policy \_Iiaghunath v Janardhan^ (1891) 
15 Bom., 599, at p. 610] ; 

(3) whether the plaintiff has committed a breach 
of the rule or usage. If the plaintiff has not in fact 
violated the rules of the caste, but was expelled under .the 
bond Jide, but mistaken, belief that he had committed a 
caste offence, the expulsion will be illegal [Krishnasami 
v.Virasami, (1887) 10 Mad., 133] ; and 

(4) whether the resolution was passed after giving 
the plaintiff an opportunity of explanation [Appaya v. 
Padappa^ (1899) 23 Bom., 122]. A custom or usage of a 
caste to expel a member in his absence, without notice 
given or opportunity of explanation offered, is not a valid 
custom, as such a custom is unreasonable [per Keman, J., 
in Krishnasami V. Virasami^ (1887) 10 Mad., 133], and 
even immemorial custom cannot prevail against the prin- 
ciple contained in the maxim audi alteram partem [see 
William^s v. Lord Bagot^ 3 B. and C, 786]. 

Where, however, the caste acts honA Jide^ and proceeds 
regularly according to custom, and an opportunity is 
allowed to the offender of explanation, the Civil Court has 
no jurisdiction to interfere with its action or examine the 
question of excommunication by considering the evidence 
upon which it was based [Keshavlal v. Bai Girja^ 
(1900) 24 Bom., 13, at pp. 22-23]. The following cases 
lay down the principle that a Civil Court has jurisdiction 
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to inquire into the validity of a caste resolution, or the 
decision of an ecclesiastic chief expelling a member from 
a caste: — 

(1) Expulsion of a member of a caste under mistake of 
fact and without notice. — The defendants were members of 
the Beri Chetti Caste in Madras. The plaintiffs, as members 
of the caste, sued the defendants for an account of the 
properties constituting a caste endowment, styled Dhar 
masivdchdryar Matham, for the appointment of new 
trustees, and for adequate provision being made for the 
due administration of the endowment. On behalf of the 
defendants it was contended that the plaintiffs were 
expelled from the caste, and were, therefore, no longer 
interested in the management of the endowment, and they 
could not, therefore, institute the suit. A preliminary 
issue was framed with reference to this contention. On 
behalf of the plaintiffs it was contended, among other 
things, that they were expelled from the caste without 
any notice being given to them. To this the defendants 
replied by stating that no notice was necessary accord- 
ing to the custom of the caste. Reld^ that the custom 
was unreasonable, and, therefore, not valid, and that 
the expulsion without notice was illegal [Krishnasami v. 

Virasami, (1887) 10 Mad., 133]. 

• 

(2) In Vallabkav. Madusudanan^ (1889) 12 Mad., 
495, the plaintiff was expelled from his caste for alleged 
adultery, and the caste had not allowed him any oppor- 
tunity to defend himself. Ueld^ that the order of expul- 
sion was illegal. 
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(3) Exclusion of a Brahman from the inner shrine of a 
temple for marrying a widow. — The plaintiif, who was a 
Brahman, married a widow, and was, thereupon, 
prevented from entering the inner shrine of a certain 
temple, on the ground that by marrying a widow, he 
had lost his caste according to the general custom of 
Brahmans. The plaintiff sued the defendants, who were 
the committee of the temple, for a declaration {inter alia) 
that he was entitled to enter the shrine as a Brahman, 
and contended that there was no such custom as alleged 
by the defendants. It was held that the right claimed 
was a civil right, and an inquiry was ordered as to 
whether there was any such custom, and if so, whether 
according to the usage of the temple, those Brahmans who 
married widows were excluded from the inner shrine 
of the temple. It was also held that the question to be 
determined was not a question of the plaintiff's legal 
status, since a Brahman widow is at Uberty to re- 
marry under Act XV of 1856, but it was a question of 
caste status in respect of a caste institution [ Venkata'^ 
chalapati v. Subbarayudu, (1890) 13 Mad., 293]. 

(4) Sentence of excommunication by the spiritual head 
of a caste. — Where the guru of a caste issued against a 
member of the caste a provisional order of excommunica- 
tion for committing certain caste offences, the Court went 
into the facts of the case to ascertain whether the 
jurisdiction vested in the guru to deal with the matter 
was exercised by him with due care and in conformity to 
the usage of the caste [Ganpativ. Bharati, (1894) 17 Mad., 
222 ; see this case cited more fully at pp, 30-31 ante'\. 
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(5) The plaintiff, who was a pujari of a Jain temple, 

sued for an injunction to restrain the defendants from 

entering the temple and worshipping the idol, on the ground 

of their excommunication by the Swami for misconduct. 

Defendants pleaded that they had not been guilty of any 

offence for which a sentence of excommunication could 

properly be passed, and that the inquiry in their conduct 

was held by the Swami ex-parte^ and without any notice 

being given to them. Held^ that the Civil Court had 

jurisdiction to inquire into the validity of the sentence of 

excommunication. In the course of the judgment 

Parsons J., said : " The parties are Jains, and the Swami 

is their religious chief ; as such he may have the power 

to excommunicate offenders against the tenets of their 

religion, but when it is sought to extend a civil sanction 

to an ecclesiastical offence, by enforcing the order of 

excommunication, and thereby depriving persons of civil 

^ rights which otherwise they would be entitled to 

exercise, it must always be open to the Civil Court, 

whose aid is invoked to enforce it, to inquire if the order 

was made by the Swami in the proper exercise of his power." 

Similarly, Ranade J., observed : '' But where, as in this 

case, a man's character and status as a member of a caste 

is called in question, and on the strength of an alleged 

excommunication, it is sought to deprive him of the use» 

of a priestly office connected with a temple, with lands, 

and perquisites attached to it, it is clear that the Courts 

must enquire into the factum of excommunication, and 

to see that the expulsion was in accordance with caste 

usage and in conformity with natural justice. It may 



OF THE JURISDICTION OF CASTE. 57 

not be possible for a Court to determine the adequacy 
of the religious grounds on which the excommunication 
is based, but it can and ought to satisfy itself that there 
are fair and bond Jide grounds for such action" \_Appaya 
V. Fadappa, (1899) 23 Bom , 122]. 

(6) See also Kfshavlal v. Bat Girja^ (JL900) 24 Bom., 
13, cited at p 43 ante, where the principle laid down in 
the above cases was confirmed. , 

Onus of proof in cases of excommunication. — In Appaya 
V. Padappa, (1899) 23 Bom., 122, cited above, it was 
held that it lies on the plaintiff, who seeks to enforce the 
sentence of excommunication, and by virtue of it to 
deprive the defendant of his civil rights to prove that 
it was passed on justifiable grounds and after a fair and 
proper inquiry. 

Provisional order of excommunication. — See as to this 
Ganpati v. Bharati, (1894) 17 Mad., 222 ; sci also The 
Queen v. Sankara, (188:^)) G Mad., 381. 



CHAPTER III. 

Defamation by Caste I^esolutions. 

As defamation is an actionable wrong as well as an 
offence under tke Indian Penal Code, the party defamed 
by a resolution of the caste to which he belongs, or by 
a decision of his ecclesiastical chief, may sue the party 
defaming for damages in a Civil Court, and may as 
well institute criminal proceedings against him under 
Chapter XXI (Defamation) of the Penal Code. 



A.— Criminal Proceedings. 

As respects criminal proceedings, if a person is 
excommunicated by the caste or by his spiritual 
superior, and there is a pubhcation of the sentence of 
excommunication, it is primd facie defamatory, as it is an 
imputation which " lowers the character of that person 
in respect of his caste " within the meaning of Explanation 
IV to section 499 of the Penal Code. The burden, there- 
fore, lies upon the accused to prove that the occasion 
was privileged, and this privilege may be claimed in 
these cases under the 7th or the 9th Exception to the^ 
said section. The 7th Exception provides that it is not 
defamation in a person, having over another any authority 
conferred by law, to pass in good faith any censure on the 
conduct of that other in matters to which such lawful 
authority extends. Thus a caste or a spiritual leader has 
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authority over a casteman arising out of custom not 
forbidden by law in caste matters, and they may, there- 
fore, pass any censure on the conduct of the casteman in 
matters relating to the caste, but this must be done in 
good faith. As privilege may be claimed under the 7 th 
exception, so it may be claimed under the 9th exception. 
That exception provides that it is not defalnation to make 
an imputation on the character of another, provided that 
the imputation be made in good faith for the protection 
of the interest of the person making it, or of any other 
person. Thus the caste or a spiritual leader may excom- 
municate a casteman for a caste offence, and may communi- 
cate to the other castemen the sentence of excom^iunication, 
and ask them not to associate with the outcaste, but this, 
again, must be done in good faith. But no privilege can be 
claimed in these cases under the 1st exception to section 499, 
which provides that all imputation of truth made for the 
" public good " is not defamation, as the only benefit that 
may result from imputations in such cases is mere spiritual 
benefit by a particular sect. These principles are derived 
from the case of The Queen v. Sankara,{lSS3) 6 Mad., 381, 
In that case, the complainant, having attended a Hindoo 
widow-marriage (legalized by Act XV of 1866), the 
accused, who was his ^2^rw (spiritual superior), published 
a^ notice declaring the complainant to be an outcaste, and 
forbidding his disciples and the public of the town in 
which the complainant lived to associate with the com- 
plainant, until he submitted to the prescribed penance and 
obtained a certificate of purification from the accused. 
The accused also sent by post a registered post-card of 
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similar purpose to the complainant. In consequence of 
this the complainant was prevented from performing 
vows in the temples, lost the society of his relatives, and 
was otherwise damnified. The complainant thereupon 
charged the accused with defamation. The notice and 
the post-card were primd facie defamation under ex- 
planation IV to section 449, as they lowered the 
character of the complainant in respect of his caste. 
0» behalf of the accused, privilege was claimed under 
Exceptions I, VII, and IX to the said section. As to 
the privilege claimed under Exception |I, it was held that 
the denunciation of an act expressly sanctioned by the 
Legislature,, as the widow-marriage was by Act XV of 
1856, could not be said to be conducive to public good ; 
and, further, that the expression "public good" must 
he. distinguished from a mere spiritual henejit by a 
j)articu1ar sect. As to the privilege claimed under ex- 
ception VI r, it was held that though the accused had 
authority by custom over the complainant to pass censure 
on the conduct of the latter, the censure was not passed 
ingoodfaith^ it having been communicated to the com- 
plainant by a post-card which might be read even by 
those who were not the accused's disciples nor even of 
his caste ; and the publication being, therefore, in excess 
of the purpose for which the privilege was allowed, it wa» 
not protected by privilege. As "to the notice, it was held 
that the accused was protected by Exception IX to sec- 
tion 499, as there was no absence of " good faith " in 
this case, the publication having been confined only to the 
castemen. 
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B. — Civil Proceedings. 

In civil cases of this class, the person excommunicated 
is the plaintiff, and the defendant is the party who is 
alleged to have published the sentence of excommuni- 
cation. If the fact of publication is admitted by the 
defendant, or proved as against him, tEe defendant is 
primd facie liable for defamation, unless he is protected 
by privilege which, in such cases, may be a qualiffed 
privilege, but not an absolute one. The privilege being 
a quaUfied one, it is for the defendant to prove that the 
occasion was privileged, that is, that the defendant had a 
duty in the matter, or that the publication was for the 
common interest of the caste ; and if the defendant esta- 
blishes this, good faith is to be presumed, unless the plain- 
tiff proves express malice on the part of the defendant, 
that is to say, the communication was not honestly made by 
the defendant for the purpose of discharging a legal, moral 
or social duty, but from some improper motive and 
without due regard to truth [Keshavlal v. Bat Girja^ 
(1900) 24 Bom., 13]. Thus if the plaintiff shows that he 
was excommunicated without being given an opportunity 
to enter on his defence and otherwise to vindicate his 
character, it is a case of absence of good faith on the part 
qf the defendant, for the resolution declaring the plaintiff 
an outcaste cannot be said in this case to have been 
arrived at with due care and caution [ Vallabha v. Mada- 
sudanan^ (1889) 12 Mad., 495]. Besides pleading 
privilege as above stated, the defendant may plead justi- 
fication on the ground of truth, and where he proves 
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that all the facts stated in a resolution excommunicating 
a castenian or depriving him of mdn-pdn are true, the 
plaintiff must fail, as the publication of true statements 
regarding an individual does not constitute a cause of 
action in a Civil Court, though, if the publication be 
unjustifiable, it may constitute an offence against the 
provisions of the Penal Code [ Raghunath v. Janardhan^ 
(1891) 15 Bom. 599]. And in civil cases, if the defendant 
sl^ws that the defamatory matter was true, the purpose 
or motive with which it was published is irrelevant. 

The cases cited above may next be considered in rela- 
tion to the facts thereof : — 

(1). In Keshavlal V. Bai Girja, (1900) 24 Bom., 13, 
the plaintiff was a Hindu widow of the Modh Wania caste, 
and the defendant was the head of the caste. The de- 
fendant having received anonymous letters imputing bad 
conduct to the plaintiff, a meeting of the caste was held, 
when it was resolved to warn the plaintiff. The warning 
being unheeded, another meeting was held, of which due 
notice was given to the plaintiff, and it was resolved that 
the plaintiff should be excommunicated. The defendant 
announced the decision of the caste to the gor for him to 
promulgate. The plaintiff sued to recover from the defen- 
dant damages for defamation. Held^ that the defendant was 
not guilty of defamation. As the head of the caste he 
had a duty to perform in the matter, and the occasion 
was, therefore, privileged. That being so, good faith was 
to be presumed on the part of the defendant, unless the 
plaintiff proved express malice, and that no such malice 
was proved in the case. 
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(2). In Vallabha v. Madusudanan, (1889) 12 Mad., 
495, the plaintiflE was excommunicated without any 
opportunity having been given to him o£ explanation. 
The plaintiff sued the defendants, who had declared him an 
outcaste, for damages for defamation. On behalf of the 
defendants it was contended that the procedure followed 
was in accordance with the practice followed at caste 
inquiries, and this was also the finding of the lower Court. 
Held^ notwithstanding this, that as the plaintiff was excoiji- 
municated without being heard, the defendants were 
liable for defamation. 

(3). In Baghunath v.Janardhan^ (1891) 15 Bom., 599, 
the plaintiff employed a naihin to sing on the occasion 
of the munj of his grand-nephew, in direct contravention 
of a caste rule forbidding the employment of naikins on 
such occasions. Thereupon a meeting of the caste was 
held, of which due notice was given to the plaintiff, and 
n resolution was passed, which, after reciting the said rule, 
and the breach thereof by the plaintiff, and the notice 
given to him, directed that the plaintiff should be deprived 
of the man-pan invitation. The plaintiff sued the 
defendants, who were some of those present in the meet*- 
ing, for damages for defamation. Held^ that the facts 
stated in the resolution being all true, the plaintiff had 
no cause of action. 



CHAPTER IV. 

Of Caste Puopektv. 

Castes are capable of property, and they are entitled to 
protection in its enjoyment by a Civil Court. Such 
protection is not excluded merely because an incidental 
qiJestion o£ the relations of the divisions and of the 
members of the caste, or of caste usage and practice, might 
arise for decision. Further, in matters relating to caste 
property, the majority of a caste has authority to control 
the minority, but not so as to deprive the minority 
without cause of their right to use what is the common 
property of all [Fragji v. Govind^ (1887) 11 Bom., 534 5 
Mehta Jethalal v. Jamiatram^ (1888) 12 Bom., 225]. 
Bearing these principles in mind, we may proceed to 
consider the subject under the following heads ; — 

A. — Possession of Caste Property, 

A suit for possession of caste property can be entertain- 
^ by a Civil Court. Such a suit is clearly of a civil nature, 
and the jurisdiction of the Court is not excluded by the 
mere circumstance that the Court has to determine a 
caste question in order to adjudicate on the question of 
possession. In such a case, the principal question is o^a 
civil nature, and the caste question is simply subsidiary 
or incidental. Thus in I'ragji v. Govind^ (lb87) 11 Bom., 
534, both the plaintiffs and the defendants belonged 
to one division of a caste. The defendants then w^ent over 
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to the other division, and refused to return certain cook- 
ing utensils which they had borrowed for use before their 
secession from the caste priest in whose custody they 
were usually kept. Thereupon the plaintiffs sued the 
defendants to recover possession of the utensils lent to the 
defendants, and it was held that the suit was of a civil 
nature, notwithstanding that a question as to the relations 
of the caste divisions might incidentally arise for decision. 
Similarly, in Mehta Jethalal v. Jamiatram^ (1888) .12 
Bom., 225, certain lands were purchased by one division 
of a caste in the names of the plaintiff, the defendant, 
and three other persons. Subsequently the members of 
that division, with the exception of the defendant, re-united 
with the other division of the caste. The lands, however, 
remained in the possession of the defendant. The plaintiff, 
on behalf of the caste, sued the defendant to recover 
the lands from him, and it was held that the suit was of 
a civil nature, and, therefore, cognizable by a Civil Court. 
In the course of the judgment, Sargent, C. J., said : " The 
lands had been admittedly purchased by the members who 
had sued, and constituted the small section, out of their 
own funds and for their own purposes ; and the question 
to whom those lands now belong cannot be a caste ques- 
tion, unless, indeed, the small section itself could be regard- 
ed, and it has not been contended that it can, as a separate 
and distinct caste. Under these circumstances it is for the 
CivU Court alone to determine who is now entitled to 
• the property in dispute, although it may be incidentally 
necessary for that purpose to inquire into the usage and 
practice, (if there be any), of caste sections, situated as 
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the small section of the caste was, with respect to the 
property in question." Of course, if the lands in dispute 
had been originally the property of the caste, the question 
would have been between the caste and a section of it, and 
would be a caste question, and, therefore, not entertainable 
by Civil Courts [Girdhar v. Kalya^ (1881) 5 Bom., 83: 
See this case cited at p. 30 ante see also Nem- 
chand t\ Savaichandj cited in the note to the above 
case.] 



B.— Management of Caste Property. 

In matters pertaining to the management of caste 
proi)erty and the administration of its affairs, the resolu- 
tions arrived at by the majority of the caste are binding 
upon the minority, as otherwise there would be no way 
to manage the affairs of a caste. But the resolutions 
must have been duly arrived at and made known, and, 
further, they must not be so subversive of the interests 
of the minority as to amount to a practical confiscation 
of their property or denial of their rights. Thus in Lalji 
V. Walji^ (1895) 19 Bom., 507, the plaintiffs and others, 
who formed the majority of a caste, passed a resolution 
prohibiting members of the caste from feasting any 
Brahmans in the caste oart. The defendants, who were 
of the minority of the caste, proposed to give a feast hi 
the caste oart, in which they invited Brahmans in spite 
of the said resolution. The plaintiffs sued for an injunc- 
tion restraining the defendants from bringing Brahmans 
into the oart to dine with them. The defendants con- 
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tended that the suit involved a caste question, and was, 
therefore, not cognizable by a Civil Court. HeM^ that the 
question in the suit related to the management of the 
oart, which was caste property, and was, therefore, of a 
civil nature. A decree was made in favour of the plain- 
tiffs, and the injunction prayed for was granted. In 
considering whether the question was a caste question, 
as contended by the defendant, Farran, J., said : " The 
test which ought to be applied is . . . Will the Cqurt 
be deciding a question which the caste, as a self-govern- 
ing body, is entitled to decide for itself. If that be the 
true principle ... it follows, as remarked by West, J., 
in Pragjiv. Govind^ (1887) 11 Bom., 534, that 'to take 
evidence of the customary law of a caste, to recognize 
that law and the vote of a majority as given effect to by 
that law, is not to interfere in caste matters. It is simply 
to recognize the existence of castes as corporations with 
civil rights and an autonomy suitable to the purposes of 
their existence.' In that view it would not be an inter- 
ference in a caste question to uphold by the sanction 
of the Court's decree the right of the majority of the 
caste in question to regulate the user of the caste oart 
and to restrain the recalcitrant minority from acting in 
opposition to a regulation laid down by the majority as 
to such user " {id.^ p. 522). 
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C— Use of Caste Property. 

In Lalji v. Walji, (1895) 19 Bom., 607, cited 
above, the Court gave effect to the resolution of 
the majority of a caste prescribing the mode in 
which the caste property should be used by the 
members of the caste. In Dulabh v. Narayan^ (1867) 4 
Bom. H. C, A. C, 110, the plaintiffs brought a suit to 
compel the defendants to allow them to use certain 
cooking utensils for caste purposes. The Court held 
that the question was not a caste question within the 
meaning of Section 21 of Regulation II of 1827. Beyond 
these facts nothing appears in the Report. The decision 
may be based upon the simple principle that the mem- 
bers of the caste are primd facie entitled to the use of 
caste property for caste purposes, though, of course, a 
suit will not lie for the division of caste property 
between the rival factions of a caste [Girdhar i\ Kcdya 
(1881) 5 Bom., 83]. 



CHAPTER V. 

Damages, Injunction, and Declaratory Decree. 

We have already noticed in the foregoing pages in 
what cases a Civil Court will take cognizance of suits for 
damages, injunction, and declaratory decree in matters 
of caste. The said cases are, for the sake of easy reference, 
classified in the present Chapter under the three following 
heads : — 

A. — Cases on Damages. 

(1) No suit will lie for damages by a Hindoo priest 
for withholding religious observances due to his rank 
[Strimaii Sadagopa v. . Kristna Tatachariyar^ (1863) 
1 Mad. H. C, 301, cited at p. 12 ante\. 

(2) No suit will lie for damages against an 
intruder into the office of Chalwadi (bearer on public • 
occasions of the insignia of a caste) claimed by the 
plaintiff, and to which no fees are, as of right, attached 
[Shankara v. Hanma^ (1878) 2 Bom., 470, cited at p. 
16 ante]. • 

(3) No suit will lie for damages claimed by the plain- 
tiff for the invasion by the defendants of the plaintiffs' 
right of parading bullocks on the last day of the month of 
Shravan [Rama v. Shivranij (1882) 6 Bom., 116, cited 
at p. 17 antel. 

(4) No suit will lie for damages for withholding from 
a member of a caste a funeral present customary in the 



70 CASTE AND CASTE QUESTIONS. 

caste [Mayashankar v. Harishankar^ (1886) 10 Bom., 
661, cited at p. 19 atne]. 

(5) No suit will lie for damages for deprivation of 
mdn-pdn from a member of a caste, as it neither 
amounts to excommunication nor defemation [Baghunath 
V. Janardhan^ (1891) 15 Bom., 599, cited at pp. 19-20 
ante\. 

(6) No suit will lie for damages for not inviting a mem- 
ber of a caste to caste dinners or entertainments [Kooher v. 
Purbhoodas^ (1856) Bom., S. D. A. Reps., 172, cited at 
p. 22 antel. 

(7) No suit will lie for damages claimed by a member 
of a caste against his castemen for the latter refusing to 
go to the plaintiff's house on the occasion of a death in 
his family and assist him in the removal of the dead body 
to the burial ground and tate part in performing the 
customary caste ceremonies incidental to the funeral 
[Kanji v. Arjun, (1893) 18 Bom., 115, cited at pp. 23-24 
ante]^ 

•(8) No suit will lie for damages claimed by the plain- 
tiffs as priests of a caste against members of the caste for 
the latter employing persons other than the plaintiffs' 
delegates to perform certain religious ceremonies and 
paying the fees to them [Payaram v. Jethabhaty (1896) 
20 Bom., 784, cited at pp. 28-29 ante]. 

(9) A suit will lie for damages claimed by the plain- 
tiff as holder of the office of Kazi of Bombay against an 
intruder into the office for loss of fees attached to the 
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office and received by the latter {^Muhammad Yusub v. 
Sayad Ahmedj (1861) 1 Bom. H. C. App. xviii, cited at 
p. 34 ante}. 

(10) A suit will lie for damages for the invasion by 
the defendant of a right claimed by the plaintiff to receive 
certain honours in a temple, and the fees attached to 
those honours as appertaining to the office of officiating 
priest in the temple [Archakam v. Udayagiry (1868) 4 
Mad. H. C, 349, cited at p. 35 ante], 

(11) A suit will lie for damages against an intruder 
into the office of a village priest claimed by the plaintiff 
for loss of fees attached to the office [^Sitaram v» Sitaram^ 
(1869) 6 Bom., H. C, A. C, 250 ; Raja Valad v. Krish- 
nabhat, (1879) 3 Bom., 232; Vithal v, Anmt, (1874) 11 
Bom., H.C., 6, cited at p. 35 antel. 

(12) No suit will lie for damages against the leader 
of a caste on the ground of defamation for excommuni- • 
eating the plaintiff when the act was done with due 
care and caution, and in conformity with caste usage 
\Keshavlal v. Bai Oirja^ (1900) 24 Bom., 13, cited at 
p. 43, and p. 62 ante], • 

(13) A suit will lie for damages on the ground of \ 
. defamation for declaring the plaintiff an outcaste without 

giving the plaintiff an opportunity to enter on his 
defence and otherwise to vindicate his character [Val- 
labha v. Madusudanan ^ (1889) 12 Mad., 495, cited at 
p. 63 ante']. See in this connection The Queen v. San- 
kara^ (1883) 6 Mad., 381, where a guru was fined for 
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having communicated the sentence of excommunication 
to the complainant by a post-card. 



B.— Cases on Injunction. 

(1) No suit will lie for an injunction to restrain 
defendants from interfering with a right claimed by the 
plaintiffs to parade bullocks on the last day of the month 
of Shravan \^Iiama v. Shivram^ (1882) 6 Bom,, 116, cited 
at p. 17 antel. 

(2) No suit will lie for an injunction to restrain the 
defendants from preventing the plaintiff from the exercise 
of a right claimed by the plaintiff to receive before others 
sacred ashes, betel and nut, flowers, &c., at certain pagodas 
on festival and other days [Karuppa v. Kolanthayan^ 
(1884) 7 Mad., 91, cited at pp. 17-18 ante]. 

(3) No suit will lie for an injunction to restrain the 
defendants from obstructing the plaintiff in the enjoy- 
ment of certain mdns claimed by him, consisting of the 
right to be the first to worship the deity on certain occa- 
sions and to receive gifts of rice, cocoanut and vida and 
.venison made by the priest on certain religious ceremonies 
and other occasions [^Narayan v. Krishnaji^ (1886) 10 
Bom., 233, cited at pp. 18-19 ante], 

(4) No suit will lie for an injunction restraining the 
defendants (members of a caste) from preventing other • 

members from recognizing the plaintiff as a member of 
the caste and treating him as such [Kanji v. Arjun^ (1893) 
18 Bom., 115, cited at pp. 23-24 ante]. 



I 



DAMAGES, INJUNCTION AND DECLARATORY DECREE. 73 

(5) No suit will lie for an injunction at the instance 
of plaintiffs (priests of a caste) from restraining defend- 
ants (members of the caste) from employing priests other 
than the plaintiffs or their delegates for performing 
religious ceremonies for them [Bajavalad v. Krishnabhat^ 
(1879) 3 Bom., 232; Dayaram v. Jeihahhat, (1896) 
20 Bom., 784, cited at pp. 28-29 ante; see also p. 33]. 

(6) A suit will lie for an injunction to restrain 
the defendant from interfering with the plaintiffs in 
the exercise of the office of pujaris in a Hindu temple, 
and in the receipt of the proceeds of the same [^Pran- 
shankar V. Prannath^ (1863) 1 Bom. H. C, A. C, 12; 
Limba v. Rama^ (1886) 13 Bom., 548, cited at p. 34 
ante^ . 

(7) A suit will lie for an injunction restraining 
the defendants from interfering with the exclusive 
right claimed by the plaintiffs of worship in the sanctuary 
of a temple, on the ground that the members of the 
plaintiffs' caste alone are entitled to that right to the 
exclusion of members belonging to the defendants' caste 
[Anandrao v. Shankar^ (1883) 7 Bom., 323, cited at jJJ). 
37-38 ante]. 

^ (8) A suit will lie for an injunction restraining the 
defendants (the minority of a caste) from feasting 
Brahmans on a caste cart in contravention of a reso- 
lution passed by the plaintiffs who constituted the 
majority of the caste \^Lalji v. Wdji^ (1895) 19 Bom., 
507, cited at p. 66 antel. 
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(9) A suit will lie for an injunction restraining the 
defendants from entering a temple and worshipping 
the idol, on the ground of their excommunication, provided 
the sentence of excommunication was passed on justifiable 
grounds and after a fair and proper inquiry [see Appaya 
V. Padappa, (1899) 23 Bom., 122, cited at pp. 56-57 
antel . 

C. — Cases on Declaratory Decree. 

(1) No suit will lie for a declaration that the plaintiff 
is the holder of the office of Chalwadi (bearer on public 
occasions of the insignia of a caste) [Shankara v. Hanma^ 
(1878) 2 Bom., 470, cited at pp. 16-17 ante]. 

(2) No suit will lie for a declaration of a right 
claimed by the plaintiff to take a cupola to a temple 
and to place it upon the car of an idol, and to take 
a nandicola (bamboo) with tom-toms from his house 
to the temple, and to offer the first cocoanut to the 
idol at the annual festival held in honour of a Lingayet 
saint [Sangapa v. Gangapa^ (1878) 2 Bom., 476, cited 
at p. 17 ante]. 

(3) No suit will lie for a declaration of a right 
claimed by the plaintiff to parade bullocks on the last 
day of the month of Shravan \^Rama v. Shivram^ 
(1882), 6 Bom., 116, cited at p. 17 ante]. 

(4) No suit will lie for a declaration of a right claimed 
by the plaintiff to receive before others sacred ashes, betel 
and nut, flowers, &c., at certain pagodas on festival 
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and other days \Karuppa v. Kolanthayan^ (1884) 
7 Mad., 91, cited at pp. 17-18 ante\. 

(5) No suit will lie for a declaration of a right claimed 
by the plaintiff to be a member of a Samaj or Association 
from which the plaintiff is excluded [Sudharam v. Su- 
dharam, (1869) 3 B. L. R., 91, cited at pp. 22-23 antey 

(6) No suit will lie for a declaration by a member 
of a caste that the acts of defendants, also mqjnbers 
of the caste, in not going to the plaintiff's house on 
the occasion of a death in his family and assisting him 
in the removal of the dead body to the burial ground, 
were unlawful [^Kanji v. Arjurij (1893) 18 Bom., 115, 
cited at pp. 23-24 antel. 

(7) No suit will lie for a declaration of a title claimed 
by the plaintiff to the office of priest of Samayacharam 
to which no specific pecuniary benefit is attached 
[Tholappala Charlu v. Venhata Charluj (1896) 19 Mad., , 
62, cited at pp. 27-28 ante]. 

(8) No suit will lie for a declaration that an order 
of excommunication passed by the defendant, the guru 
(ecclesiastical leader) of a caste, against the plaintiff, 
a member of the caste, is unjust or invalid, where such 
order is passed with due care and in conformity with 
the usage of the caste [Ganpati v. Bharatij (1894) 
17 Mad., 222^ cited at p. 31 ante]. 

(9) A suit will lie for a declaration of a right claimed 
by the plaintiffs to the office of pujaris in a Hindoo * 
temple and the fees appurtenant thereto [Pranshankar 
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V. Prannafh, (1863) 1 Bom. H. C, A. C, 12 ; Limba v. 
Rama, (1886) 13 Bom., 548, cited at p. 34 ante]. 

(10) A suit will lie for a declaration of a right 
claimed by the plaintiff to receive certain honours in a 
t/Cmple, and the fees attached to those honours as 
appertaining to the office of officiating priest of the 
temple [Archakam v. Udayagiriy (1886) 4 Mad. H. C, 

349, cited at p. 35 ante\. 

ft 

(11) A suit will lie for a declaration of a right 
claimed by the plaintiff to the office of Niramath ayd of 
a village and the fees attached thereto \_Gursangaya v. 
Tamana, (1892) 16 Bom., 281, cited at p. 36 antel. 

(12) A suit will lie for a declaration of a right 
claimed by the plaintiffs for themselves and other 
members of their caste to the exclusive worship in the 
sanctuary of a temple against defendants, members of 

^ another caste, on the ground that the members of the 
plaintiff's caste alone were entitled to the said right 
l^Anandrav v. Shankar, (1883) 7 Bom,, 323, cited at 
pp. 37-38 ante']. 

(13 ) A suit will lie for a declaration that the plaintiff 
was wrongfully expelled from a caste, and that he is 
entitled to be re-admitted into caste [Sonaram v. 
Obhoyrarrij (1847) Cal. S. D. A. Reps., 106 : Soonaoolla v. 
Mohussun, (1848) Cal. S. D. A. Reps., Gopal v. Gurain, 
(1867) 7 W. R., 299, cited at p. 49 ante]. 

(14) A suit will lie for a declaration of a right claimed 
by the plaintiff to enter the inner shrine of a temple 
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which he was not allowed to enter on the ground that he 
had lost caste, as he, being a Brahman, had married a 
widow ; but no relief will be gnmted to the plaintiff, i£ 
according to the usage of the temple, Brahmans who mar- 
ried widows were excluded from the inner shrine of the 
temple [ Venkaiachalapativ. Subbarayudu^ (1890) 13 Mad., 
293, cited at p. 55 ante]. 
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Agreement — 

ia respect of mans and dignities, 21. 

Babbbbs — • 

suit to compel, to pare nails, 22. 
suit to compel, to shave, 22. 

Cases on Caste Questions — 

suits to vindicate a right to a mere honour or dignity, 10 — 20. 

suits to enforce agreements in respect of mere mcim and dignities, 21. 

suits in which decree if made cannot be enforced, 21 — 24. 

suits to enforce oaste-arrangements, 24 — 25. 

suits in which principal question is a caste-question, 25 — 27. 

suits for caste-offices to which no fees as, of right, are attached,27 — 29 

claims between rival factions of the same caste to common caste 

property, 29 — 30. 
matters relating to caste over which spiritual leader of caste has 

jurisdiction, 30 — 31. 

Caste — 

popular meaning of, 1. 

legal meaning of, 2. 

constitution of, 3. 

suits for being reinstated into, 49. ^ 

Caste Arbangement — 
suit to enforce, 24. 

Caste Question — see Cases on Caste Questions. 

definition of, 4. 

test to ascertain what is, 4 — 5. 

enactments relating to, 5 — 9. 

where principal question in a suit is, 10, 25^-26. 

where, a subsidiary question only, 10, 26 — 26. 

cases on, 9 — 31. 

questions held not to be, 31-38. 
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claim by casteman for damages for withhoMirig a customary caste- 

preseat, 19, 70. . . ' -n t7A 

claim for damages for deprivation of man-pan, *y, 7U. 
agreements in respect af, how far enforceable, 21. 

DlNNBR — 

Compulsory invitation to caste, 2i — 23. 

Kmoluments — See Fees. 

what are, 13, 14, 18—19. 

distinguished from tokens of dignity, 36—37. 

KVACTBIBNTS RELATING TO Ca^TE QdB^TICNS— 

"regalation II. of 1827, s 21,5. 
Code of Civil Procedure, s. 11,7. 

Madras Presid.-ncy Civil Courts A-t III. of 1873, s. 1-2, 9. 
Central Provinces Civil Courts Act XVI. of 1885, s. 7, 9. 
Bengal, N.W. Provinces and Assam Civil Couris Act XII. of 1887 
s. 18, 9. 

Kxcommunication — 

provisional, 31. 

penalty of, how far enforced by Civil Courts, 41. 

of a HinJoo widow, 43. 

conditions necessary for validity of resolution of, 52—53. 

not valid, if without notice, 63 — 54, 63. 

by spiritual head of caste, 55 — 56. 

onus of proof in cases of, 57. 

provisional order of, 57. 

Expulsion— «^^ Excommunication. 

from caste, 48 — 51. 
from club, 50. 
^ from society, 50. 

\'YX^ see Emoluments. 

where not appurtenant to an office, 13, 26, 27, 28. 

when claimed by a Chalwadi, 16—17. 

when claimed by a guru, 25. 

when claimed by a Mehtar^ ii?. 

where appurtenant to an office, 31 — 33. 

appurtenant to office of Kazi of Bombay, 34. 

appurtenant to office of pujaris, 34. 

aippurtenant to office of officiating priest in a temple, 35. 

appurtenant to office of village priest, 35. 

appurtenant to office of Uiramalh am of a village, 36. 
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Guru — 

claim to office of, 25. 
excommunication by, 30 — 31. 

Honor — see Dignity. 

Injunction — 

to lesiraiu defenglaiits from invading ilaintiff's right of parading 

bullocks on Pola, 67— 7J. 
to restrain defendant from receiving honors claimed by plaintiff, 

17-18, 72. 
to restrain defendant from exerrigipg rights of precedence in wor- 

fehip claimed by plaintiff, 18, 72. • * 

to restrain members of a casie from preventing other members from 

recognizing plaintiff as a member of the caste, 24, 72. 
to restrain castemen from selecting iheir own priest, 28, 33, 73. 
to restrain defendants from intrnaing upon office of pujaris claimed 

b> plaintiffs, 34, 73. 
lo restrain defendants from worthi^'piug in the sanctuary of a 

temple 37, 38—73. 
lo restrain minority of a caste from acting in contrayention of a 

odste rcsoluiou, 66 — 73. 
to restrain defendants from entering a temple, 56 — 57 — 74. 

Jurisdiction — 

ligislative, of a caste, 39 — 41. 
judicial, of a caste, 39 — 41. 

Mahomedans — 

applicability of 8. 21 of Reg. II of 1827 to, 2—3. 

Man-pan — 

claim to, 2 (f.D.) 

damages for deprivation of, 19. 

agreements in respect of , how far enforceable, 21. 

declaration of right to, 18. 

(Jffice — 

uf chalwadi, claim to, 16—17. 

of guru, claim to, 25. 

lo which no fees are attached, 27 — 29. 

of mehtar^ claim to, 27. 

of priest of Samayacharam, 27. 

lu which fees are attached, 31 — 36. 

of village priest, 32—33, 35. 
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of Krzi, 84. 

of pujaris, 84. 

of officiating priest in a temple, 35. 

PSNALTT — 

what, can be imposed by a caste, 40. 
what, can be directly enforced by a Ciril Court, 41. 
what, can be indirectly enforced by a Civil Court, 41. 
when confined to social caste sanctions, 44 — 45. 
when affecting civil or legal rights, 45 — 46. 

PlACCBDRNCE — 

in receiving ashes at pagodas, 1? — 18. 
in worship, 18. 

Proobdurie — 

in caste meetings, 41 — 44. 

how far different from that adopted in a Court of law, 42. 

conditions necessary to give effect to caste resolutions, 42 — 43. 

Property — 

claims between rival factions of a caste to common caste, 29. 
possession of caste, 64. 
management of caste, 66. 
use of caste, 68. 

Requlation II OF 1827 — 

applicability of, to Mahomedans, 2 — 3. 
provisions of s* 21 of, 5. 

extent of application of, 5. 
judicial interpretation of, 6 — 7. 
u no bar to suits in which questions of caste arise incidentally, 6. 

no bar to suits in which membership and character of a caste- 

man are unjustly injured, 6. 
no bar to suits where plaintiff complains of injury due to 
illegal or unjustifiable conduct of the caste, 7. 

Resolutions — * 

when passed by a caste, 46 — 48. 

of a majority of a caste, where binding upon minority, 47 — 48. 
conditions necessary for validity of, when affecting civil rights of a • 

casteman 52 — 53. 
consequences of defamatory, 58 — 63. 

Restoration to Caste — 

a suit will lie in a Civil Court for, 48. 
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RULBS 

framed by or obtaining in a caste, 44 — 46. 

wben DO inquiry can be made by a Oivil Court into nature of, 44 — 45. 
when a Civil Court bas jurisdiction to inquire into nature of, 45 — 
46. 

Specific Pbrformancb — 

of agreement in respect ofmdns and dignities, 21. 
of agreement bet\?oen ca(>temen to feed villagers on marriage 
occasions, 24 — 25. 

Worship — • 

suits for right to exclusive, 37 — 38. 
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